
The conccpl of h e d o m  of information stenls from 
the principle that in a democracy  he people in 
whom d h t e  power is vested :nust subject to 
certain necessary rxceptiaas or qualificalions. a 
right of acccss to informatian in the possession of' 
agencies and departments of govcrnrncl~t and that 
such agencies and dcyarlment sl~ould where 
necessary be campelled ta produce inform-atian 
which do no1 fa l l  under the csccplions or 
qualifiutions. 

ftccdoni o f  int'ornintion us an essential right has 
dweiopcd largely since the end of'the second world 
war. 'Ilrere   UP bee11 a growing nwareucss that h e  
govemcnt of a country md its agencies are not 
always bank and truthful in dealing with the people. 
As a result mucli infomatian about governme~ital 
activity is either concealed or distoncd. The public 
is therefore kcpt in ignorance of the doings of 
government in many important areas. Sometimes 
they are actually told lics! 

Traditionally, governments I~avc tended to bc. It is pertinen1 lo ask: what is thc nccd Ibr fieedom 
secretive. Thc loss liberal the government the more of informarion'' There arc matly good reasons for 
secretive it is. Under a dictatorship, fir examplel having freedom of infomation in a democratic 
the people are allowed to receive or to have access society. The unquestioned basis of our 
ody to such information as those in power choose constituticinsl order is that the u h h t c  repository 
to reveal. Ever_vthing also is treated as a state ofthe power ofrhe gate is the people. That being 
secret. Even under a liberal democracy the the case it must follow that h e  people should not 
burenucracies ofgovern-ment are usually reIuctant be kept in iparmce ofwhat is being done ia their 
to release information which they thok should noL name and on their behalf for their supposed benefit. 
he made known tu the public. Wtrcther under a Lu a dervocracy the people are entitled to know 
dictatorship or a democracy the escusc given for hlly the activities of thc government and its 
withholding idomtion tiom the public domain is ngcncies and departments. Secrecy is one of the 
that exTomre will adanger the security ofthe slate nlost potent enemies of dctnacra~y. 
or be othensise injurious to the public interest. 

Secrecy is the best friend slid protector of 
Tlre concept o f  fieedom of informotion and its corruption, dishonesty, incompetence and abuse of 
acecptance is quite modem. The recom~on of human rights. The powers of the agcncies and the 
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departments ofgovwnmmt and aftbe afficials who 
run them are easily abused with impunity if their 
activities are covered 1)y a blanker of .secrecy which 
caanot be penetrated Participatory demncracy i s  
mmninglms and impossible with an unin for-med 
and ignoranr puhlic. [porant citizens cnnnot truly 
enjoy t-h& rights because infom~ion they need to 
have m order to assert those rights or to seek redress 
for their dedal or infiingement is concealed &om 
them. Secrecy enables officiuls ta cover up serious 
~vrougdoing wbich could sdously harm the puhlic 
interest. Tt also breeds fanciful speculation and 
rumour mongering. 'T'he Iack of transparency 
inevitably crtnted by suppres-sian or information 
~ k e s  rise to loss of confidence, fear and reseounmt 
among the peapla. Their negative sentiments may 
not ncccssarily be givcn any ounmrd expression 
but they can bave a corroding impna socially, 
cctlnomically and politically. 

Thc Coustitution of Ghaua recognises and 
guamtecs the right to hfonnaliw Article 2 1(1 )(f) 
confers on every per.wn tfie tier "to infcrrmutIun 
subject to such q~u1ijj~'ations and laows US are 
necessary in  a democratic societj ". This 
provisioa of the ~on~ i tu t ion  while conreKing the 
right to infunnation also recopiscs that there must 
be some limits to this right. In order to b o w  the 
nature and the scope of information to whi~h the 
right axtmcls, it is tl~ereforc imporlaut to h o w  what 
qualificarions and laws are ~ecmsur-L~ in a 
democratic society. The Consthuhn itself gives 
no hint as to what such qualifications are or must 
be. There i s  no existing low which spolts out in 
detail such qualifications. 

Thc Official Secrets A c t  1962 Act I0 I is concm~ed 
mainly with wrongful comrnu-nication of  
iufomation to agents of a foreign power. It does 
not specie rumprehmsively what Infurmatioll is 
exempt from disclosure to tho public. The 
qualifications iu Article 2 1 ( 1 )(f) must necessarily 
rcfer t o information wllicll is exempt from b e  public 
domain. The Constitution does not specie the 
category of uiformation which must he so exempt 
and there is no exisring law which does so. It is 
therefore necessary that there should be a law 

passod by Pnrliarneut which clearly sets out 
precisely what sort of infr~mlation is covered by 
the qualification. Without such a law what 
constitutes quahtication to  he right to idbnnnlion 
will bo decided either by the aga~c_v'or department 
holding rbe information or by the Coun. In the 
hrmer case thure is always the danger that the 
Ilolders of information wiU decide in m arbitrary 
manner the infomtion to which a pcrson m y  have 
a right of a m s s ,  In tlie latter case the courts will 
be confronted with formidable tasks of 
interpretation with only the vague provioiaas of 
Arl icle Zl(l)(E) as their guide There could be 
interminable arguments about the meaning of 
"n rcessmy im  n democratic snciml ': 

Sornedegreeofcevtaitlty is rcyuircd astrr tlie~rii~ule 
of the qualifications tthirh sl~o~ild be inlyuscd on 
the right to information. T I E  skrcst way of 
providing this certaiuty i s  by Parliament passing an 
appropriate law spelling out the infomation to 
which [here is a right of succss and that whic;h is 
e s e q t  from occcsss. With such a law as a guide 
hose who hold axld those who seek information 
\+ill also know what they can and csnnal get. The 
courts will also bave solid grounds for their 
dccisions when called upon to  decide which 
information should be accessible and which slaould 
not. A law on access to infarmation must  be 
c;arefully drafted. It mua be prec'w in ks provisious 
and must leave nothing to doubt or spcwlarion. 
nre law should be the h a 1  arb&er in the resolution 
of any conflict between the holders of infarmation 
and those who seek it. Ir cannot resolve such 
oonfictsifit is vague in i ts  terns aud doesnot cover 
sufficient ground. It must clearly spell out 
information to which thcrc is n right of access and 
that which constitutes the qualificllrioos envisaged 
by the Consritution. 

The guiding principle should be hiit all iuformation 
must be accessible except those which are exempt 
from disclosure. Tl~e fillowing types of information 
would he suitable for exctnption. In fact they are 
exempt in moa jurisdic?ions. 'nlese are inkmalion 
relating to: 



ir r )  r trtcnmttonal mlattotts behueen the state 
rltld foreign gowrru?zur~rs 

r r r 1) .blorfrrs co/mnunrcateti rrr co@der ice b j ~  or 
orr dehalfqfa/ureig~r power or rkltentn- 
tioml orgutlrsnnon lo the govenrment or 

mr cigenzcy uj'lhe gover/lntej~l 

J rrtn f fers itrlder irr vestigatiorr by law 
e?fo?ren~e~f agencies b ~ f o e  itlvestrgatton 
is conlplt?le 

(r) h~jbtw~atio)~ the drsciav~tm oj'~c.lttch tvoltfd 
corutitute contenlpl ojcord~r or cot I fenrpr 
of Purlranre~it. 

This list c w o t  be considered eshaustive. There 
may well be other types of information which may 
he rlrated asexempt. Care must, however. be taken 
not to extend the scope of quaUcation to the point 
where the right to in.Comtion coderrcd by thc 
constitution is strangled. Even with the passage of 
such a law there may be conflicting opinions about 
which information properly falls under my ofthese 
headings. Such conflicts must necessnrily be 
resohed by the Courts. Article 135( 1 )  of the 
Constitulion confers on the Supreme Court 
"exclusive jurisdiction" to determine whether an 
oficiol document shall not be produced in court 
because its production or tlie disclosure of i ts 
conteurs will be prejudicial to the security of the 
state or will be iltjurious to the public interest. 

Article 13 S(2)  lays down h e  proccdure the Court 
should follow if the issue arises in proceedings in 
any court as to the production or otherwise of an 

official document. Artic.1~ 135(3) provides that the 
proceedings of the Supreme Coun as to whether 
an official document may be produced shall be held 
in camera. This provision of the Coastitu~ion deals 
with only one category of exempt hformvtion 
where lire question of its production arises in c o w  
proceedings. A petson may wish to exercise his 
right to information not necessady for ibc purpose 
of c o w  proceeding and the claim to exemption by 
those liolding infomtion may not be hosed on 
security ofthe state or injury 10 the public interest. 
' n e  law must U~erefore make provision for these 
situations. 

nie law mua confer on every person a JegaUy 
dorccment right of access to all information held 
by ihc agencies and departments of government 
whioh do not fall within the category of exempt 
infommatioo rs dehed by it. This right of access 
to non-exempt idonnation should not be curtailed 
by thosc who hold such infonnation on say ground 
iftbe idormation is available. TTurhm~ation which 
is am exempt i s  available every persou should hove 
s right o f  acoess to n without resurd 10 his reason 
for seeking access. 

There must be imposed on agencies departments. 
and officials holding infomation a duty to make 
infom~ation readily accessible. The procedures for 
accessibility must bc clearly defined. The range of 
non-exemkt idonnation must necessarily be very 
wide. Some of it may in fact he contamed in papers 
published by tbc stale for general circulation. A 
large propurtioo of information is uupublished. 
Tllcre may be information which is  contained in 
voluminous documents. Some may be stored 
electronically. Clear procedures must be laid down 
for the manner in which -oh type of information 
may be assessed. For example in some cases a copy 
of l e  document containing the infonnation may 
be made for m applicant. 

In other cases, especially m ihr case of bulky 
documents. tl~e applicant may be allowed to read 
the documents at the place where thcy are usually 
kept . 



A person seeking infomrisa mud f b d l y  applv 
for access, The mode ofapplication should be spelt 
o u ~  and a time limit must be set for the agency 
holding the iuforrnation to respond to the 
application. W~thout such time limit an ay p Ecat ion 
can easily be killed by inaction. If a person's 
application for access is refused the agency holding 
Ihe information niust he placed under a duty to 
disclose rmsons for rehsol. If an application is 
refused or ignored or there is undue delay in 
responding to it the person seekiag infonnaliou 
must have 3 right to apply in the High Court for an 
order compelling disclosure. 

Thcrc should also bc provision that after the lapse 
of a certain number of years - 25, 30, 50 certain 
exempt information should fall into the public 
domain and be accessible as of right to any person 
\rho seeks it. Where the process of providing 
information involves the expenditure of money, the 
appticant far access to information should be liable 
to pay a fee. Fees should not howevert be Esed at 
such a high rate as to cffcctiwcly defeat the right or  
ACCeSS. 

It is important that the law should contain clear 
and comprebmsive dewions of aIl relevant terns. 
Without such definitionsthe meanings of such terms 
may become a matter of specdalion and would eive 

rise to controversy and mcccsssry litigation. 

Since the conccpt of right to laf'ormarion is new. it 
is necessary that the proposals for any Iaw on access 
to mfomtion should be widely publiciscd and a 
public debate goneratad before it is introduced into 
Parliament. A series or stmminars and symposiums 
should be held countrywide so that public interest 
is @encrated In the face of public apathy thcre 
may be no rwl incentive to pass such a law. It is 
unlikely that h e  government would be in a hurry 
to sponsor such a law. "IBc pressure to Jiave such a 
law passed must came from the people. It must be 
apparent that the pubIic are aware of rhc right ro 
information and want to exercise hat  right. The 
ordinary person Is not usually inquisitive about what 
goes on in government. It i s  however, such 
inquisitive-ness which compels h e  revelation of 
many things done by government dqartment and 
agencies which h a t c n  the right of citizens md 
the exposure of which is in the public interest. 

Ideally the passage of a ficcdom af i rho~t ion law 
should not be the subject of acrimonious partisan 
politics. It is  for t h i s  reason that a sustained public 
debate must be mounted. Sucll debates may, 
hopefiilly, produce a measure of consensus as to 
the desirability of having such law and its passage 
through ParIiammt. 
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