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AMENDMENTS r0 THE C O ? f S F m O N  

Thi~ issue of Legislativiue art mviews the rtmah- Ghanaians mident outside the country? What is the. 
ing clauses of the proposed amndmems. a x m  of the known sizeable mntriiutions made by 
1. Dual citizenship these Ghanaians towards national development"? 
2. Vacancies the membership of prhmenl Wha! form has tbe conbibution taken? If it bs k e n  
3. The compulsory rethmernt age of Public in the form of remittances to parentr; and relatives 

Servant3 dual c b  is not a necessary prerequisite. If ir  
4. Chairmanship ofthe Palice Council, IWm is in the fbrm of capitid investment whar is tbc evi- 

ServbCounctl and the Acmed Forces denm ditasize. If hdgners who are not even of 
Gaud. Gluuraian origin can invesr in Ghana whar stops 

5.  W*cipation of CIriefs in Pol& Ghanaians who have become citizens of armher coun- 
6. The defm'tim of a Minister try from investing in Ghana? TtP% truth is  that Gha- 
7. Tfie E%e~~ise of discdonary power, nahas who are f ir  tbe most part resident abroad 

d have acquired citizenship of h e  countries in 
1. w- which they live resent beiq w;r& as alien9 
This was a subject wbich was; debated fully in the when chey come to Ghana which they dill 
Consultative Assembly. The ~eason for proposing an consider their home. To pernit dual citizenship will 
atnandmt to permit dual ci-p are staW in not bcrtefit the wuntry ss a whok but a relatively 
the m e m a d m  of the Bill as follows: small number of fndividuals. 
"RUowjng rhrr tnunmvus pelirlons ro gtnmmmt otl 
the i m ~ e  ofdual citizenship, pmticu&r&frwn Gu- An important question to be considered is how this 
nairms residem outsi2k the mrm&y, coupled with the amendment will affect aliens wbo witih b =quite 
ki~m sizmbh con$nnmMion &nmr&r d n u l  hi- Ghanaian citizenship iu addirim to their existing citi- 
q m m  ma& $ these t3hmabw, g m m  con- zenship. Does it mean that an d e n  who wishes to 
side= it crpprop-e W the w~'tun'uM pmkion acquire G W  cirbmbhip will not need to mounce 
Wkichprroliibp'Is dud cxlkemhip for C3mdalls should his pr~rvioas citkmhjp. I do not see the ueed fbr this 
be qmki* amendarezlt, Ithiuktkbenefirsofittotbemuntry 

 are^^. ~ m u s t n ~ f o r g d t h a t s G ~  
I do not furd these vague ream convincing. HOW who ~hmtarily acquires ehc citizenship of another 
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always regih his Ghanal;m cienship tty tcnounciog 
the alien lciiiamsh@ he robk on. 

The dona1 ibr-rhiri amendment ia stated in Ulle memo- 
randm is &us stated: "It is~cmi&&rhar wkeri the 
viacunty ir occ~s1aned by rhe deu~h of a me~nbec o 
nsp~ctable inrenal of .tlm ougkt to elape wire *e 
hoMng ofthe by-electbfi. Clauiie 0) pfAnIc1e fft is 
h h g  then@n! mpluced fo pmnit the JiuMrrg qfm 
swb by-ckcnbn within sirt\r doJls afer fhc W h .  For 
pmcricol mmm, #he clerk con unly. i@tm the Elm- 
roral Cbm*ssion  em Jw becomes aww qf the oc- 
cuvmt~ of tlir w~uurry : 

TMr wndmenl  pr~sumably cakes notice of h e  ten- 
detq  ih e~cnt ta ?clay ltrc burial d pemm 
for *rial weeks. There have been three by-electiw 
s b  tlie present Parliament came inlu bsing . 'l%cbic 
appear to have gone without setiaus hitches. There i s  
no corngelling m a n  fm this amendment now dtlawgh 
it ik *ally harmless. 

'Tka C~nrt@c~tiun pmvidtm in Arrie% 199 (1) for the 
candpuby ~firemmr rEfpuMc at age niuy, 
Mess orkeMJse pmvided i,r the Cot1stizutio;t1. Tkr 
psion k&$ ntgde, dmtrgst Other nmbtu, fo en- 
s~ rhor orhar @cem uho have the oppottmity to 
mow fo Lhc tcp 1 v M t  they o n  still wLutis@ily young 
and in goad-hdth!. me pmvr'8ion t3 huhbie. How 
cwr. .the rrdilics of the situation is that uJm, &om 
mi& #the senice can ilk@ionl w bV,rpense with ,vet+- 
vices @ sum teriring &cem who haw spec& ex- 
per&&. TR& teauns md the .nerd to keep on a mtir- 
i?& @ ~ r  h tZlTY p#$J*c~kr #Q rhe pubA?k SW- 
Yicesfir n LhLirad perial (upp vrrricd, s@ce i l m  say 
thiut mm(y red cages have occurred tvMceh justtB the 
mmi#fcaEion &.he nsruufabtypnnrision. A am cbure 
(4) is dhemjim bei i  inserted to make the tntxIi>c~lr 
flm. The litd8ud efigageI)teIu should nor ih any m l t r  
exceed a mtuI offiw years". 

I do not think tbat there can be any argument hat s 
time must come whcn persons in the public hervice 
must retin. There are good masons for h i s .  In the 
Rrst place old age with its infirmities necessarily 
reduces cffwtiveness and productivi~y of the vast 
majority of persons. The exccptiod kw who main- 

tain a mtneure of intellectuaI aod bodily -v@ow into 
old age sh~uld not be uged as the rationnle for such as 
smdmenr. The reasoning in marnorahdurn gives 
the irn-on Ular some indivtdual pcmm moy be 
indispeasrble in certain public paidom. No one is 
indispensable. After all if a pason dies he is nsdily 
rerplaced and lfk goes on and the Wrs of sue do 
not cease . 
An imp~rtwti~$urasnt i tg ir ios t the~d-  
ment is that it blpcks the way of a d t k n ~ e w  fbr me 
younger gmwation.. At a time when mempIaymen~ 
is  a ~sioui, problem among the m g e r  genetation it 
is surely not in the public inzere~t t6 allow those who 
Iiaw had 4 full rimer in tthe public s e ~ c e  to hrag on 
by giving lhem  con^& when thy mob: the aw d 
retirement. Jf  a pepon &w tGti*red let it be so., Let 
those in line to takc his p l w  do su. Open opptuni- 
tier fbr adwncanem fbr t h ~  al-dy in the service 
and plms far new entrants. Then is no need tb 
mend the *tiring age bp any artifice. @se who 
W special ~killsan%experi&6canLala them into 
the private sector. The younger generation should not 
be kfi fmtrakd: and uotmplayedkcause pmns who 
have had. their dajr do nM want tu pp away. 

m n W ~ ~ U l r ~ ~ ~ r n t # r r i r  
This meahtent is ob*vimdjt dioacly moWted by 
the conflict between the incumbent President and his 
Vice-Precsident. The myons as stated in the hcm- 
randurn carmot cwcepl this -&let. 'Ib quote *These 
ctausps seek to m1~8nd rhc'hRc Co&, the Wsolls 
..vmfce C a ~ f  and rhe ~meijS,nct!s Council ihpam 
gmpl, (a) ofanich 201,2& mad 211 nspeetiwlj, rn 
e ~ b i e  the Mident appoint the chuimen said 
couwib in ~r~cu~ccetrriah tkpmpmdanundmann. 
[Jnder the existing pmvbions, the W m  qf each 
oj these Cowcils is the Vice-Prwident. 1% is the cpn- 
sidr,.rd view of government Wt die Pmii&nr!ac nhe 
cniefe,llec~uriv 3hwI;d be mblad to detemdZbe in ~ G R -  
SUW~QR wish-orhem who should besr chair tkae viral 
W m .  The lmn~nd)he# hgw? ic Biat rhe Q&m qf 
the kbIicr and M o m  CbunCr.&shaU b e q ~ ~ b y  
the P~sidcnr in C ~ I ~ & @ O R  w U ~  the mfu~df @st~rtt! 
und ;he Armed & ~ e s  Council $Should be dudred by 
the Pmident or his nominee. 

Wbr is over looked in pxqmhg ltris amm&@nt is 
tba ihe Vice hesi-t is a potential fresihm and 



that in day to day convtimtiorutl practice he should in 
may areas he fhe President's albr ago. The Vice- 
Ptesideat is not in described as the Presidents "run- 
ning matt" for nothing. It is expected that thc Presi- 
dent and the Vice president should work closely and 
in harmony. This is h e  reason why a Presidential 
candidate is giwn the prerogative of choosing and 
naming the pensan who should be his running mate. 
Political prudence would suggea that a presiden- 
tial candidate; should choose a person wirh whom 
he has close political affinity and personal rap- 
port. A candidate who names as his running mate a 
person who is nor a mcmbcr of his own poiitical 
party and has no personal commitment to him is 
bound to have the  clad^ of  principles and personali- 
ties which we have wimessrd with the incumbent 
President and Vice-President. 

The Constitution is not to blame for the President1 
Vice President crisis. The crisis is the result of 
political miscalculation and the incompatiiilily 
between h e  two pemnnlities. There i s  no g d  
reason whakver b r  making this amendment which 
many will see a5 king made to spite h e  present Vice 
President. The reaJity is that the present incum- 
bent will nut hold office braver. In the next 
elections the incumbent President if hc seeks is- 
clccilon need not choose the same person again its 
his running mate. He would certainly, 1 am sure 
have reali-zed the imponancc of making the right 
choice. Why amend the Constitution bccause of a 
problem which could be solved auti3matically by Lhe 
elcction? 

5. P8Ftkiprebicm af in W3cs 
The memorandum has this to say on this subject. U7hh 
clause repeab p&l& ffxe pmhibin'nn on the non 
participation of rIuef;r in parry politics. The gtn~rr~- 
nwnt is oftltc vim &at the extent of rhe ea-elusive as 
nmj exists wrder urticle 276 oftha constitution is IJN- 

duly wide. bearitkg in mi/& the Jncr rhof ta chhigf is not 
a fill rirr~e public oflcer r r b s e  acriw participa~on irr 
polirics in uny form couW cowmmise his duries ro 
the gmnrrnetlr of rhe day- " 

Chieftaincy is one of the special indigenous iostitu- 
tians of Ghana. Our chiefs have ceased to be the 
'kings" of history. They do not wield any executive 
or legislative powers, ncvcrthdess they have consid- 
erable influence and command mpecr and even rev- 

ercnce among Ghanaians who appreciate tradition. The 
chief whetber he is a "big" chief or a "small chief 
should not get invohed in panisan politics. If a chief 
dabbles in panisan politics he will be created lik-e a 
politician and this may undermine not only his pasi- 
tion but ultimately the institution of chiefraincy. 

One may ha01 at a politician. Politicians see all this 
as an occupational risk. You cannot do the same to a 
chief unless you are destoohg him. Our chiel% should 
keep out of politics. The issue is not whether a chief 
is a public officer whose active participation in poli 
tics in any form could compromise his duties to the 
govcmmenr of the day. The important issue i s  that 
active p~rticipaiion by a chief in politic;r in any form 
will certainly ampmmi.se his duties to h e  stool he 
occupies and Ils persons who owe allegiance to the 
stwl and to whom he has sworn the custarnary oath 
on his enstoolment. The subjects of a stwl cannot in 
a multiparty democracy, all belong to tl~e same party. 
If the weupant of the stool hecomcs an active poliri- 
cian he c m o t  belong to all the parties. If he chooses 
one of them he i s  creating division among his people, 
We must never Lhink, in this conrext. of the obligo- 
tions of a chief to rhc government of the day hut rather 
of his obligations lo his s~ool and his poplr. I f  we 
do. then we must necessarity conclude that the chief 
is better out of active politics than in it. Active poli- 
tic5 can only mean partisan politics as a member of a 
potitiml parry. 

6. Tk DdWRbn d r MWalrc 
This amendment seeks to amend the definition of 
Minister in Article 295 uf h e  Constilulion. The pm- 
posal is based on a technicality of doubtful validity. 
Alricle 295 defines minister as minister appointed 
under article 78 or 256 of Ulis Constitution. The 
argument is  chat Anicle 256 in the memorandum 
covers both the Regional and Dcpucy Minister there- 
fore by necessary inference a Deputy Regional Minsler 
is a Minister whereas in the case nf central govern- 
ment the Minister and the Deputy Minister are dealt 
with under different articles i.a Article 78 and Article 
79. Since Anicle 79 i s  nor referred to in Art 295 it 

means that a Deputy Minister of Centril gwernmt 
is not a miniskr whereas a Regional Deputy Minister 
is a Minister. A careful reading of the relevant article 
shows that this reasoning is fallacious. Article 78(1] 
provides far the appointment of Ministers of State. 
Article 79 prwides for the appointment t ~ f  Deputy 
- - = 
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Ministers. Article 256 (1) pmvides for the appoint- 
ment of a Minister of State for a region and 256 (2) 
for the appointment of s Deputy Minister for each 
region. It is; quite clear that the word Minister as 
defined in Article 295 is  meant to w c r  a Minister of 
State. Tire reference in Article 295 to Article 256 is 
obviously to Article 256(1) which provides b r  the 
appoinmnt of a Minister of State for a region. ,It 
does not and would not include Art. 256(2). In effect 
Art. 79 and 256(2) are the same. What this amend- 
ment seeks to do is to abolish the distinction between 
a Minister of State and a Deputy Minister, This is 
unnecessary and will create confusion. A Deguty 
Minister is not a Minister of State. 

11. E;ne&of-- 
The reason for this amendment is that Article 296 (c) 
is "superf?uousm because there is extensive common 
law jurisprudence on exercising discretionary pow- 
ers. What Article 296 (c) seeks to establish is  to pro- 
vide some precise guidelines by way of statutory in- 
strument for the exercise of discreuonary powers by 
non judicial officers. These non judicial officers would 
not bt expected to be familiar with the extensive corn- 
mon law jurisprudence on the exercise of discretion- 
ary power. The blunl asenion i s  made in the 
memorandum that the numerous areas where discre- 
tionary pclwers by non judicial officers should be gw- 
cmcd by starutory instruments has proved impracti- 
cable since ib introduction in this country, No ex- 
amples have been given and no reason or explanation 
provided why this ha! proved impracticable, Is 
it not better for non judicial officers to have clearly 
stated guidelines than to leave them to fall into error 
and be challenged. Such challenges must obviously 
take the form of court action and will fuel litigation 
which could well be avoided. 

Article 296 (c) is not rmpxfluws. It is mxssmy- I do 
not see anydung impracticable about makmg constitu 
tional or statutory inrsaurmts to guide non judicial 
officers. 

There is one final ob~emt ion  I must rnaloe. The BiIt 
proposing amendments to the Constitation was pub- 
lished in the Gazette af 28th February 1996. 
Article 291 (1) of the Consutution provides; 

1. A bil1 to amend a pmvi sion of this Constitution which 
is not an entrenched provision shall not be inm- 
duced into Parliament unless: 

a. It has been published twice in the Gazette witb the 
second publication being made at least three 
months after the first. 

b. At least ten days have passed after the second 
publication. 

The proponents of an amendment need do no more 
than comply with these provisions in the matter of 
giving publicity to the amendment. It is  conunon 
knowledge that very few people read the Gazette. 
Indeed it is often difficult if not Impossible to procure 
copies. We have therefore the disturbing situation in 
which the Bill to amend the Constitution has been 
published in tbe Gazette as required by the constitu- 
tion but very few people h o w  about. i believe tbat 
a vigorous and extensive public debate must be gen- 
erdted about these amendments otherwise rhey will 
be passed by Parliament as a mere fomlity. So far 
thc: media and even the political parties do not appear 
to have paid any serious attention to the proposed 
amendments so as to educate the public as to their 
implication. I hope that chis serious lapse will 
promptly be comcted. - - - 

Editor .,..,,,,....... Dt. Charla Mensn 
Assistant to Editor .............,.. Ms. FredaDonkor 

LeghlnHve A101 is published bi-monthCy by rho lnrtiture of fionamic .4fiirs, a non-pmtisq non-pmfl m e &  ImlC. 
fare. and co-spansored by the Centerfor Irrlmutionol Private Etuetphe in Washington, D.C., USA. SubsrripHrutp 
to hgiolative Alert am made available to ;hare who make contributions lo the T E A  Rd&w all correspondence to 
Dr. Charh Afema, The fiecuthw Dlrectw Jntftufi of Ecommfc Aflah, PO- Bat 01936, Chrlrriunborg, Acma 
lZd 77 66 41 

Note: Nothing written herein is to be comtmed ms necessarily mfJectingthe view of the Institute of' 
Economic Affairs orae m attempt to aid or hinder government policy. 


