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The IEA is pleased to publish under ~ t s  serles of Occas~or~al Papers, 
Toward Judicia/Accoun~abt/,Q rn on Emerging Democracy Tire Courrr 
andthe Consoitdotion ofDemocracy rn Ghonn by H Kwasl Prempeh, 
an attorney In the law firm ofO'Melveny &Myers ~n Washington D C 
U.S.A. 

Theessay focuses ontheroleofthecourts.pmicularlythe SupremeCourr, 
m the ongoing search for democracy and constitutlonallsm in Ghana 
Mr Prempeh notes that the Supreme Court's power ofjudlclal revlew 
makezit amtal lnsbtutlonal watchdogm theFouihRepubllc. Hecautions, 
however, that the power vested In the Supreme Court to determine the 
wnstituhonalltvofleaslabre and execunve declslons mavnot a l w a ~  serve , 

themterestsofdemocracy, andthatjud~lal remew could undermine, rather 
than promote, democracy fit 1s used to lendludlc~al lmpnmatur and 
leg~t~macy to undemocratic actlons of the government Mr Prempeh 
areuesthat because of tbs  double-eduedcharacter of~udlclal review. ~t 1s 
cnt~cally important to make theludiclary not only independent of the 
government, but also accountable to the people 

He explains that bes~des conmbutlng to apeacehl andorderlyevolubon of 
constituhonallsm and the rule oflaw ~n Ghana, an independentjudiclary 1s 
also essent~al to the creatlon of an enabllng environrpent for busmess 
Invesment andpnvatesector-led development He argues that though the 
1992 ConstlNtlon attempts to secuiejudiclal mdependence, more remalns 
to be done, by way of const~tutlonal lnterpretatlon or amendment, to 
insulatejudges from part~sanpolltics. Mr Prempehproposes, among other 
things: ( I )  abandon~ng the current practice whereby rhe Ch~ef  Justice 
chooseswhIchjust~ces ofthe Supreme Court should hearapart~cularcase, 
and adopting, In ~ t s  place, a system of blind case allocat~on, uslng 
predetenn~ned cntena. (2) plac~ng amaxlmum number on the slze ofthe 
Supreme Court; and (3) requlnng all constitutional cases to be heard by 
the benchofthe Supreme Court, instead ofhavlngpanels offive justlces 
decide suchcases He also calls for a reassessment oftherespectlre roles 
ofthepresident. the Jud~c~al Councll and Parliament m the aooolntment of 
judges. 



WlnleMr Prempeh bel~evesthese and other proposed changes are neces- 
sary to make the judlclary Independent as a rnairer oflaw, he points out 
that constltuhonal provlslons alone cannot guaranteejudc~al mdependence 
and that ~t is the actions ofjudges themselves that ultimately wII detamine 
whether thejudlclaryls, infaci, lndependent However, because somuch 
1s at stake, Prempeh believes that what judges do and how they exercise 
thelr power cannot be left to chance. He argues that because judges are 
not legally hable for the11 official actlons and also cannot be votedout o i  
office, constant sclut~ny and cntlclsm, bythe bar, academla,the m d a a n d  
the public, remaln practically the only v~able  avenue for exposlng and 
cotrectmgju&c~al nusconduct, meffic~ency ormcompetence. In this t e g 4  
Prempeh behevesthat Ghana'sexist~nglaw ofcnrmnal contempt obsttucts 
effom at promotmgju&clal accountab~lityand must, therefox, beteformed. 

Though the product o f a  lawyer's pen, the essay is wntten with a w ~ d e r  
publlc m mind. It 1s pa~ticularly nch ~n hstorical analqs~s, taking the reader 
through a revlew of the experiences of Ghana's judiciary from 
dependence  to date Along the way, ~t examines anumber of landmark 
cases in Ghana's legal history, includng some ofthe leadng conshtutional 
casesdecidedunderthepresent Const~tut~on F~nally, the articlepmvidesa 
uruvmal h e n s ~ o n  to theGhanaan expenmce by usmg,whereappmpnaie, 
~ l l u s h t ~ v e  cases and examples 6om other democrac~es andjuns&ct~ons 

l w s h  to placeon record thegat~tudeof'lhe lnstlrute ofEconom~c Affm 
to theDamsh Government, tiuough theRoyal Danlsh Embassy m Accra 
and DANDA. whose eenerous fundmemade the research andnublication 
of t h s  Occasional Paper possible. 
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Toward Judiciary Independenrenndi\crountlbilit~ in ;in 
Ernerring Dernorrar\ :  T h e  Courts  and the - u 

Consolidation of Dernorrar, in Cb:ina. 

' Introduction 

Gllana's cunent transltlon to Constt t~~r~onal Democracy, whtch began w\rh 
the Apr~ l ,  1992 referendum to ratlfy a new conslllul~on' a114 wllh rile 
holdzng, laterthat same year,ofmult~-party elect~ons,liascrosscdamr~joi 
milestone InDecember 1996, Ghanaan iorers went to the polls Tor the 
second time In four years to choose a Pres~dcnr and a 200-membcl 
Na t~ona lAssembiy '~ iou& thepre-electlonila) j>al~llck~ng*asattcnded 
by sometense moments and by opposlrlon compln~nls o fan  unfa~r (and  
a r ~ u a b l )  oniawfill) use ofstate resources by the ruiing part), the vote 
cast~ngand count~nggenerally proceeded smaathly and rrere pronounced 
free, f a r  and transparent by dornesl~c and ~nlematlonal ciect~on n~o~utors  

 he cooiritutlon i pp ro \ cd  ~n ti le \ p i !  1991 icicrcndunl c r n l c  n c a  ~ i i i c t  on ~ r n u a r y  7 
1993 (Uonelhcleii, t 8 ,  o i f i c ~ ~ l l i  refirred to as !hi. 1992 Coo,t!ulton o iGhrn i )  

Vo te r  liirnoiiri ~n thc  1996 clecl~o!~~ i i ~ i  an ~ n ~ p ~ e s , # i c  73 pcrccnt 

Pope i 



The elections resulted m a renewal of themandate ofJerryJ Rawllngs as 
President of Ghana' and ofhisNat~onal Democrat~c Congess WDC) as 
themajorityparty~n Pallament, butw~th a more fonn~dableoppos~t~on to 
contend with ?The return to power ofthe mcumbent government means, 
obviouslv. that "the crucial test - aoeacehl and orderlv transfer ofvower 
to anew sovemment that beats the ~ncumbent ln ~nultlparty elect~ons - 
remams to be passed "'However, the slmple fact of aRaw Ilngs-led g o v ~  
emment now aggess~velycmvass~ng the counrry for votes, and even con- 
tm~la t~nethe~oss~b~l~hiofe lec tora l  defeat. 1s a hooeful s lm that the ldea . u .  . " 

ofthe ballotbox as the sourceofpolltlcal legltlrnacy maybe ilnd~ng favor 
withasegnent oftheGhanannpolltlca1 elite that, untll now, had shown 
httle, ifany, mcllnatlon toward pollhcal pluralls~n or const~tutlonahsm 

The December 1996 elect~on Indeed represents a major step foiward In 
Ghana's b ~ d  tojoln the world's growmg conmun~tyofde~nocrat~c natlons. 
Notably, the elect~on marked the first tlme In Ghana's forty-year post- 
colontal hstory that m elected govemment had been able to senre out 11s 
const~hitlonal term wlthout the lntenentlon ofa cotip il'erut Thls"feat" IS 

madeall lhemore remarkable by the fact that ~t occurred at ;I tlme when the 
effec'ects ofGhana's much-touted "structural adjustment" eccnomlc refomls 
had begun to bite deep lnto the budgets ofmost Ghana~an households, 
part~cularly m the wbmce~~ters  

'Rawllng won 57% a f rhc  i o r c  ~ n l  h c  prerdcnt tvl  palls The l e a d n g  o p p a i l ~ o n  cmdldulc. 
John A KuiTuor, iccurcd 10%oilhc bole i r i lh Lhe rcmsnni.  3%go1ng Lo J o h n  klohoma, a 
1csicr known crndidare 

?he opposlhon pancs. Icd by the  Nrl lonal  Palr loLc ( N P P )  w o n  66 oflhc 100 scars ~n ~ h c  

~atlonal ~ r s c m b l ~  ~n ~ h c  1996 c l e c l ~ o n i  In conlrail m oppo i> lon  boycon ollhc parllr 
mcnlarvclccl~on~ n 1902 ear? the ruins Nrllonal Dcmocrarc Concrcsr iUDCl no orennlzcd 
oppos#llon lo conLcnd i v l h  ~ n l  hc lial8onrl Assembly 

iE Cysmah-Bordt."Chana'iEncourag~ngElccf~ons T h c C h ~ I c n g e s A h e r d '  Journal afDe- 
rnocmcy (4prlI. 1097) a! 85 



Stlll, ~t 18 too soon to speak ofdemocracy becorn~ng"consol~dated" ~n 
Ghana Much rcrnalns to be doneqeforeone  can safelvsavofGhana's , , 

deniocracy that ~ t h a s  become "so broadly and profoundly leg~tlmate, and 
so habltuallypractlced andobserved, that 11 ~sveiyunl~kelyto breakdowm ' 
In order to extend m d  entrench the democratlc galns made so far, the role 
and independence ofcertaln watchdog lnstlnltlons must bejealously and 
securely p r d e d  Prominent among such lrlstlhltlons 1s 1hejudlclaIy 

The popular agtat lon for a return to const~tut~onal democracy that 
culm~nated In the adop t~on  o f a n e w  dernocrat~c constltutlon and In the 
elections of 1992 wasmore than simply a deniand forpol~t~cal  pluralism A 
major plank of that rno\ement was the re-lnst~tutjon of a un~f ied  and 
lndependentjudlclary and, wlth that, the ellnllnatlon ofthe parallcl and 
senerally conipl~ant "publ~c tnbuna1s"created aRer theRawl~ngs-ledcoiip 
d'eial of December, 1981, to d~spense  "re\olutjonaiy justjce." The 
~nquls~tonal  character ofthe tribunal's proceedings, the11 d~sregardfor due 
process safeguards,  the unfettered dlscretjon o f  the PNDC ~n 
determln~ng the composltlon ofthe tnbunals, and the generally select~\e 
and "oollt~cal"nahlre ofthe casesorosecuted before them. all made the 
tnbunals theobjectofunyeld~ngoppos~t~on from c j \ ~ l  l~bertanans and h e  
hdlhonal legal establ~shment Indeed, theGhmaBar Assoc~atlon's publ~c 
opposltlon to these tnbunals ~mmedlately upon the~restabljshment may be 
s a ~ d  to ha\e marked the beemmnus oforeanlred dornestlc oooosltlon to * "  u 

Ph'DC rule 

Wlth the comlng lnto force o f  the 1992 Cons t~ tu t~on  the country has 
revened to aumfied ludlclaiv. w ~ t h  the S u ~ r e m e  Court at 11s head. Amone . , 

other things, thenew Constltut~on enumerates thepowers anddut~es ofthe 
\anous branches m d  lnstltutlonsofgo\emment,8 and the llrn~tat~onson the 

 or a d l i c u i i o n  ofiomc o f l h e c r r c r  c h r l c n g c i I h a t  i l l  face Chrns i dcrnocrr tc r r r n i -  

,ton. icc  ibrd, a< S S  P I  



exerc~seofsu ih  poivers, ~ncludlng a cutaloguc o f ~ n d ~ r ~ d ~ ~ a l  rights and 
l~benles that government 1s commanded ro rcspccr Bur the Const~tut~on 
does not slrnply enumerate pobvecs, duties and n d n s .  lctlstlng tbs goveni- 
men1 and other lnstltut~ons ofStale to cespect Ihcnl Rather, the 1992 
Cons t~h t~on ,  like the 1969and 1979 C o n s t ~ t ~ ~ t ~ o n s  bcfore~t, esrabl~shes'~n 
~ns l~ l i , t~ona l  enforcement rnechan!snl -jiiil:ciitl,e~ i c l b  - \ \ h ~ c h  bests the 
Supreme Coun w~tll  the power and duty to cnrorcerhc lctrcr 2nd sp111t of 
the Consl~rutlon agalnsl rile government rnil all other Instltullons 
subordinated toti~eConst~tut~on,~ncl~~il~ngpolit~calpurr~ci Thlsponcrof 
jud~c~,rl  rc\icw, by ivhlch dcts ofParl~amcntand act~ona o f t l ~ i - e ~ c c ~ ! t ~ i c  
nlaybeoi.cm~led as u~iconstltr~onal. males !he SuprcmeCoun a L ~ I ~ I ~ L I C I ~  
poiverful i\rrchdog ~nsuru l~or  ii'llh111 Ghana's pri-sentco~~st~tu~onnl o~dcc 
To comolcrnenl tile Suoremc Court's colc i n  Illis reeard. the H1i.h COLIII 15 

also ernpoibered to Issue approprlatc prerogurlbe ivnrs ( eg  , lhabcds 
corpus, rnandamus,ccrtloran and prohlb~tjon) toenforcerhe f i~nil~nlentrl  
n&ts and lhbcn~esguarwlreed by the Consl~lutlon 

Taken011 11s fdce, thepoii~crofthecou~tsundcrthe 1992 Conslilut~on, n~?d 
~n pan~cu la r  the S ~ ~ p r e n l e  Court's p o a e r  o f  judlclal rcLlew, secl~is 
onm~stakubly good fortlicsunrnal ordemocr.~cyand~onstitut~o~idlis~i? in 
Ghana In redllr): hoii,c\er, th~s!r~dcly-ilcldpcrccpt~on, tha!jll<~lclcll ~ e i ~ c n  
1s good ror democracy, 1s only co~~rli i~o~iii l l i  true Forone thing,juil~cial 
revlcwcan ne~therpcedlcl norgoardntee l l~arjudycsw~ll  ~ndcetl use thclr 
power for the 111teniIcd purpose ofi~pholi l~ng c o ~ i s t ~ r u l ~ o ~ ~ a l  dlid de1noc1,111c 
standards l i l d ~ c ~ a l  rcirlen \ \ i l l  proliiole dcnlocracy rnd consurul~onal~sln 
only ~frhcjudges 111 i~hoschands such po\i,cc 1s placcd i l c lua l lyc~e~c~ss  11 
lo rcslriin an i lo~e~ru leac r~o~?sof l i l e  lcg~slat~crc and thcexccut~re t h ~ l n l n  
afoulofdernmraticandconsr~tut~o~ialpnnc~plcs But'judlclal ceiSlcii means 
not only [hat l i ieCounmuystr~kedo\in a l e ~ ~ s l a r ~ v e  [o rc~ccu t~ i , c ]  rctlon 
3sllncollstlhlt1011al. bur dlso that itnlni vdlldale~t r ~ ~ i ~ i l l ~ l ~ ? ~ o ~ l ~ l ~ r t ~ l ~ o ~ ~ a l l v  
,mantcdpowersa~~dasnori~olat~n~const~t~~tio~?ill Ihm~lations Thus , the~c~s  
al~iaysrl iensk tllar rI~epoii ,crofj l~d~c~dl r c \~c i i ,  cipec~ally In thehandsof 
awedkoi c o n i p l ~ a n l j i ~ d ~ c ~ . ~ ~  ibould be ~ c d  to Icg~llmo~c ralher than to 

Vor gcncl.i~ iuric, ~~d a n i ~ y i i  ~ r t h ~  i t laculrc ~ r t h ~  1992 canitturon iec Prorciior 

E h Bo~tcng  i i l o i c r n n l c n l  md lilr P ropc  Outlood far Drmoirrc, n C n ~ n r  ( l E 4  Accra,  
19961 
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check, abuses o f  go\ernmental power In short, judlclal lerlew 1s a 
double-edged sirord that can be used lo adrance or lo )impede the cause 
ofdemocraijc const~tot~onal~s~ii  To what end tlieGhana>an courts, or more 
spec~fically the Supreme Court, iwII put th~scnt~cally important poxs r l sa  
questton of~rnmense consequence for theongolngprocess ofdemocratlia- 
tlon ~n Ghana 

T h ~ s  paper w ~ l l  examine this all-~mportanl ques t~on  llvouyh a c r ~ r ~ c a l  
ana lys l so f thehv~~~ ~ s s r ~ e s o f ' j u d ~ c ~ a l  ~~ ldependence~z id ' jud~c~a l  account- 
a b ~ l ~ t y "  ~n conteniporary Ghana The paper begins In Chapter 1 with a 
laryelytheoret~cal defcnceoftlle ~dcuofan  lndependentjud~c~ary 7111s I S  

followed. ~n thesecond halfofChapter I, \+~t l~ad~scuss~onof\+l iy,  In 1111s 
au lhor ' s \~ew, jud~c~a l  independence, thoughnecessary, ~ s n o t  suflic~ent, 
unless 11 iscoupled iwth an appropnale measure ofjudlclal acconntab~l~ty 
T h e d ~ s c u s s ~ o n  ulll include an analyslsofsome ofthe inst~tutlonal and 
ideological reasons that mlyht ~ncllnc jodges, desp~ te  const~lulional 
"guarantees" of ~ndependence,  to "take s~des"  \+ith the government In 
matters that cornc bcfore the courts Chapter U ~sdevo ted  to arevlew of 
the expene!icesofthe Ghanalan jlldlclary from thecountry's independence 
In 1957 lo date I n  Chapter I11 \be retilm to the Issue of judlclal 
~ndspendence,  t h ~ s  tlme focuslng on how Ghana's 1992 Co!ist~tutlon 
attempts lo ~nsulatejudges from polltlcal control, and wlial more needs to 
be done, by \+ayofconst~tut~onal ~ndependence F~nally, Chapter N, the 
Focussh~Rsback tojudlclal accountabil~t: wlth ad~scuss~onof the  vanous 
ways In ibh~ch  the Ghanaian pilbllc and other watchdog instltutlons, 
pnmanlytheneivsmediabut also the barand the legal academy,can hold 
thc courts publlcly accountable for thelrconduct and dec~sions 

Scc 4 lcxander B#clel .The Lcait Dangerous Branch ThlhcSuprcnlc Coun 3, the B a i o f P o l f # c i  
(2d ed 1086). 81 29 
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Intheli~storyofconst~h~t~onal~sm, thc rdeaofaludic~qsseparate and apart 
from the pohtlcal branches ofgovernment and wlth exclus~vepoiver to 
Interpret and apply supersed~ngconstrti~tro~~al precepts 1s credlted to the 
e~ghteenth cenhlry framers oftheUn~ted States Const~tut~on. Thecase for 
placing thejudlcral Eunctlon ofthc state ~n a sepmtebmnch ofgovernment 
had been art~culated earl~erby the Frencl~ph~losopherhlontesquleu ' I  But 
thefraniersoftheU S Const~tut~onivere the first to translate theconcept 
ofsepmt~onofpo\rersbom therealm ofpol~t~cal theorymto constitutional 
law and practlce 

Wnt~ii_e m iheFede,nl~siP<~pers.'  Alexander Ham~lton, a member ofthe 
~ o n s t ~ h l t ~ o n a l  Convent~on that dratted the U S Constltot~on, argued for 
lnst~tutlanal safemards on behalfofthe ~ u d ~ c i a w .  safemards whjch. he 

2 2 "  

belleyed, \vould go beyond a "nom~nal and apparent sepa:atlon"to make 
thejudlclary truly mdependent ofthe executive and leg~slatlve branches 
Hamllton reasonedthat "thejudlclary, t o m  thenature o f ~ t s  functions, \v!11 

lo6aron de Monleiqu~cu, The Splrll o f  (he Loivi  [ I7451 2111 02 (D Cor r l he r i  ed 1977) 

( [qhere 1s no Ihbsny. sf lhc power ~ f j ~ d g ~ n g  be not rcprrrrcd from (he l c g ~ i l r l ~ r e  and 
cxecu t~ iepauc r i  W c r c ~ h c p o ~ ~ e r o l j u d ~ n g ~ a # n e d i v , t h  reh l c g ~ i l r r i e  thcl l leand lhbcn? a l  
thc iubjecl  would beexpoicd to vrbl t r r r i  conlrol. for lhejudgr kbould lhcn bc thc l cs l i la lo r  
Were # l j o # n c d  lo Ihc crecullvc poncr,  the judge mghc b c h v r ~  i r t h  al l  rhc r l o l c n c e  a l v n  
opprci ior")  

"The Feerast  Pvpcr #s3 collcrtlon ofsornecyhly f i i c c i i a ? r i ~ r ~ l r c n  b i  4lexander H r m r o n ,  

Ja8ncs M r d s o n  and John J r i  undcr the colccr l re pieudonyn 'Pub l l u i  a n d  o r s n a l l v  
pub l i i hcda iu i c r i c i  n c c n 3 n  lvclvYorL r c~v ip ipc r i bc l i i c cn  October I 7 8 i a n d  Ihciummer 
o i l i s 8  The p u r p o r e o r l h c c i i r j r  i v o i l a  dcrcnd rhcnc\ i  Conil t tur~on fa (he Un~led Stales 
lhal had bccndrafced n l  hc rummera f  17Si bi ~ h c C o n i l l u l l o n  of lhe L n t c d  Stvtc i lhvl  hod 
bccndrvflcd , n thc iummcro f  1787 b i  ihcConi l lu l lonr lConvcnl,on.andfopcr i"adc i o t c r s  
o i f he  Ncu  York slate ra l f icv l lon convenlion to r a f l y  chc documcnc The brainchld behlnd 
Thc Federallit nrr Alc~andc r  Ho !~ l I t on  i i h o  also ibrotc 51 of  fhc essays n t  he i c r t c i e i  
Modl ion conlrlhulcd 29 c i i r j i  lo rhc scrlci, while John Jr? urolc 5 Thc Fcdrral l i i  8s an 
mvrluabic source marcrlal lor d l i cemnp  ~ h c  p r ~ n c ~ p l e i  and "or lgnul  n c e n l '  behmd thc L c j  
p r o i ~ s ~ o n i  of  lhc Unlccd Slrfer Conslicucon (as or~p!nal lv adopted) 
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dlways be the least dangerous to thepoliticalnghts ofthe Constitution; 
because ~t wlll beleast Inacapaclty to annoy orlnjure them."At thesame 
tune, hewasconwmced that "thejudlc~aryisbeyondcompansonthe weakest 
ofthe three depatmentsofpower "The Legislative branch, he explamed, 
controls "the purse" and prescr~bes the rules that regulate thelives and 
activltlesoFthecltlzenry, whle theEx~-utirehas commandover'Wesword." 
"The Jud~c~ary, on the contrary, has no influence over either the sword or 
the purse "ludeed. the Judlclary"must ult~rnately dependon the a~dof the  
executive a m  [ofgovernment] even for the efficacy o f ~ t s  judgements." 
Ham~lton feared that thls "natural feeblenessofthejud~c~ary"placedit "m 
continual jeopardy of be~ng oierpowered, awed, or influenced by its 
coord~nate branches "His proposed solution, wh~ch was adoptedby the 
Canstltutionai Conventlan. war to mxke prov~sion ~n the text0ftheU.S 
Canstltution to garantee an ~ndependentjudiciary 

hltlonaljunspnldence throu* textural interpretation andjudlcial fiat mlhe 
celebrated case afh4~2lnrbtin;v Madisoi, I' In that case, the Supreme Court 
ofrhe Unlled Stales, speaking through ChiefJust~celohnMarshall, de- 
clared unconstitutional an Act afConwess that souht  to ex~andtheond-  

u .  

naljunsdict~on oftheCoun TheCourt held that thescopeof~tsarigmal 
junsdlctlon had been spelt out eihaustlvely in the Constitution ~tselt"and 
so could not be expanded or dlm~nlshed by statute. By t h ~ s  decis~on, a 

'See, e g L S C o n i t .  an 111 & 1 (.Thejudral pouerairhe United Slates. shall be vested 
~n one ruprernc Coun, and ~n such ~nier,or C a m s  as the Congress may from clme to tune 
ordrln md erivbl#ih The Judges. bolh airhc iupremc and nieror Courts, shall hold therr 
ORieidur~nggood Behavior md shall. atstated T~mei ,  rece~~ciorlhe~rselv~rcs acornan-  
rrtlon vh~chrhall not b e d t m n ~ i h e d d u r n g t h e r C o n t ~ n u r n c e ~ n O f i c e  ") 

1 ' [ ~ ~ ~ 3 ~ 5  L S ( I  Crmch) 13: 

"U 8 Conit.. an 1 1 1  6 2[2] ( In all cries iriecfn~ irnbarrrodri. other pub l~c  min8ileriand 



counofn~ncappolntcd~lldgcs ~nial~datetl  astatllrcpropcrly passeil by tlic 
fully clecled represenral~vesofll~e lpeople ' 

ChlefJusllce hl.irshrrll defended the Coun's assenton of [lie poiicr of 
judlclal reileib on the theor). that the Conslllul~on, b c ~ n ~ " l h e  superlor, 
oardmounr laii,"ofthc land. 1s b ~ n t l ~ n c o n  courtsand all olhcr brancl~cs of 
gobcrnmcnt 4nd  slncc 11 IS cmpatli~cally the prownce and duly o f t h c  
jud~c~aldcpartment tosayiirhar the l a w ~ s ,  thecourts aredutybound to set 
asldeanygoicmmental act or la~\,(orapanthercor) that ~ s ~ n c o n f l ~ c t  \bit11 
the Const~tl~t~on 

Cons~dcred reiolut~onur). dl  11s Inception. the concept ofjudlcldl r c i ~ c w  
has since supplanted the ~ d e a  o f  parllanientary supremacy" ~n many 
coninion- laiv j~~nsd~ct~ons. and I S  ~ i o i i  considered an Imponant. ~ f n o t  a 
necessary. l~igredlent In the m;lklngof a n  ~ndependen l jud~c~ary  l l a n y  
dernocrullc constllullons today, Ghana's included. contain proilslons 
ekpressly aRnnlngthe poii,erofthecouns to nllc on the const>tuuonul~iy of 

' ~ h c  f i r !  l h ~ l  ~ i o u n o i u n c l e r t e d  u d g r i c ~ n  oscrrurn ~ h c i ~ i h r i o f d c m o e r a ~ c . ~ l l y ~ r l c c ~ c d  

p ~ j b l ~ r  o O i i ~ I .  h i \  becn 5ngli.d out  i s  ~ h c  m0.t d r i l r u l !  challcnfc both phlosophlc.~l ~ n d  
p a l l ~ w l  i i 8 l I l i ~ h r l l j u d c u l  r n ~ c \ ~  muir ionlend n i  repreienlr l# icdemorr~c! i ceBc l i . 1  
Thc Lelr l  Uanscrou. n r ~ n r h  rl 11 T h s  io!#nrrr  mqor#l:r#.ln d i l r u l t i  lhosicicr srcnl i  
leis problcmil l r  2nd "lor" eas,y dcrcndcd \\her" J i  n C h i n l  Ih" c o u r i i  c i r r c l5c judc l l l  
r r i i c i i  purrulnt  to po\\cr c\p1ct,  ,r:nrcd thcnl n r ioni , ! rut lon ldoplcd by poplllar 
reicrcdum Thus judlcdl  r c i # c \ %  n Cl l in i loda, ~ n ~ r p u ~ b l i  "5s uulncr~blcrothr char&e.oi 
j ~ d i r l  uiurpd!#on m d  ioun!cr-m~or1:r~.~nim rhnrarr rrcqucnlly l c i r l l r d :~an i !  ~ h c r o u r l i  
o i l hc  Un ted  i l i l c r .  nhc rc jud#cd I  rc isc ib  ,.not cxprrrr l i  prowldcd ior n ~ h c  Con.t#lulon 
but, rrlhcr. \ins osicrlcd by rrh Suprcnlc Court  i u r  iponte 11 e ,  on 8,s " \ in accord# in  

b l~ rbu r ,  \ b l~d#50!1 

"Undc r  .I syilcm a f p i r l n m c n r ~ r y  or l i ~ i l r ! ~ , i .  iupr~macy, l r $ i i d ~ l y  endcrcd by !he 1r.g)~- 

lhture arc nor s~~b jec t  to i i lbsl in l i ic r r i ~ c ~ i  b, the corNni ~ o i ~ c \ c r  under th i l  w,tcnl the 
courts i!lIl 1,ric po\icr lo ion5truc fhc n l c lnn f  o r  i t l lucs I,, ipcc,fic r r i c i  .,"d c i n  i l i a  
~n\aIhdnled lcplr13ton c n ~ i l c i  n i l o la lon  of lllc r o n r l t u l o n ~ l l ,  mand~tcd proirdurr for 
p . l i i n y i t ~ l u l c ~  i c e  c g  i b l r e i  O i o r A l l r b o l h c r r  [ l i 1 9 / C L R S l  [\lurph, I I [ dcc l~ r ,ng  



disputed laws or Acttons o f the  executlbe branch ' Indeed,  alongs~de A 

freely elccicd Leg~sl~Ture and Execut~ve, and a fiee nied~a,  an ~ndepc~ident 
Jud~clary wlth the powel ofjlidlclal revleri counts drnong the lhst o f  
lnstltutlons that uould becons~dcred"not nerot~able" bvmost iramersof 
modem dcniocrat~c cons l~h~t~ons  

Pan  of the ~mpulse  bch~nd  the l~n~ve l sa l  elloll to safeguard judlclal 
~ndeoendcnce 1s rooted In that famousd~cturn dtr lbutcdlo Lord Acton 
"Power tends to'co~n~pt, and absolute power corrupts absolutely" 
Allocat~ng thepou 'e~sof~ovem~i~en t  amone thc Leg~sldnlre, the Euccutlve, . - 

and t h e l u d ~ c ~ q ,  ~nstead ofconcentrat~ngall governmcnwl power ~n as~ngle 
branch. I S  considered necessarv to clieck the total~lanan tendenc~es lhat 
come iilth absolute Dower But besides t h ~ s  s e ~ a r a t ~ o n - o f - ~ o i i e r s  
rat~onale, the pnniaqjust~tical~on f o r l ~ ~ r  Ing an ~ndependentjodlc~aq c a i  
be found In thed~stllict r o l e a n d f u n c t ~ o n o f t h s J ~ ~ d ~ c ~ a ~  

Courts arc set up pnrnanly to adjl~dlcate and iesol\c dlsputes andconfllcts 
between lltlgants And ~t 1s only whenjudges are lnlpanlal and free fronl 
external rnan~pulat~onand panlsanor personal b ~ a s  that thep~~bl lccan  be 
expected to accept and respect the courts' d e c ~ s ~ o n s  as leg~t~niale There- 
fore, horn thepubl~c'sperspect~\e, jud~c~al ~ndependence ~scenlral  to the 
l eg~ t~n iacy  and ~nstltut~onal author~ryofthe courts Ifpubllc confidence In 
the ~ndependence and ~rnpatlallty ofjodges IS deslroyed, cltlzenj may be 
less ~ncllned to turn to thecourts forresolut~on o f t h e ~ r d ~ s p u t e s , ~ e s o r t ~ n g  
insteadlo self-help and o ihe rex t rad~~d~c~a l  abenucs to "settlescores" Such 
a development would have d ~ s m p t ~ i e c o n s e q ~ ~ e r ~ ~ e s  forclvll order and 
soc~al peace 

 or n dlicuiion o i j u d c l a l  r c i l c ~  n C h m r  (up lo llso), ice C E K Kurnido. J u d c , n l  
R c v c v  o iLeg i l a t>on  n G h n n s i n i c  lndcpcndcnce ' 12Ke~,ems o ~ j i l i i ~ ~ r ~ L ~ i ~ 6 7 ( 1 9 S O )  



Judlclal independence ~spamcularly Important when a court is presented 
wthad~soute~nvolv~nvoar t~es  ofvastlvd~fferentooI~t~cnl.soc~nl or eco- ". 
nomlcpowsr The paradlgnatlc case 1s n dlspute ~nvolvlngalone citlzsn 
and the State W~thout]udlclal ~ndependence, 11 IS reasonable to expect 
that the outcomes In suchcases~~'111 reflect not the mentsofthe panles' 
wmpet~ngc la~ms,  but the power gap between them Ofcourse, an ~nde- 
pendentjudlclaryalonecamot equallse the d~sparlty between the dlspu- 
tants in such cases. Stlll, an ~ndependent jud~c~ary  can, at least, assure 
cltizensw~th leg~t~mate  c lams  or defences against the State that they can 
exDect to recelve a fax  and ~ r n ~ a r t ~ a l  ad~udlca t~on  ofthelr case. In this 
regard, judlclal ~ndependencepromotes governmental accountab~l~tynnd 
respect for theruleoflaw, whileprotectm: thenghts ofthecjtjzen I t ~ s  for 

, "  
independent ofthe Executive and Legslatne branches 

Anotherrmportantrole ofan ~ndependentjudlclrn,~~ in ~tscontnbutlon to 
theeconomlc l~feofasoclely.  In hls ivldely acclaimed book 77ieOilier 
Porh,19 Peruvlan economist and entrepreneur Hernando de Soto shows, 
on the b a s s  of acomprehensive study of the  legal environment ofthe 
informal economy I" Peru, hob\ ~nsecurlty ofproperty nghts, a lack of 
contact enforcement, and an~neficient and iveakjudlclaryhave conspired 
to l m ~ e d e  onvate ~nvestment and economlc develooment in much ofthe . . 
underdeveloped world In a radlcnl depamre Eon1 conventional thnlang 
on thecauses of(under)development, de Solo concludes that, "All the 
evldencesuggeststhntthe legal systemmay be themamexplanation forthe 
difference m develo~ment that ewsts between the lndusmnliied counmes 

'P~emrndo  de Solo. The Other Path The I , i ~ , i t b / z  Rrvo/ririo,i 1 8  idre T l h n i  Wor ld [ I9891 
(Harper & Raw ed 1990) 
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mid those ivhlch are lnot lndr~srnal~zcd The debatc aboutdei.elopment 
ivlll therefore have to be reformulated to take the Importance of legal 
systems lnto account " ? O  

Thepnrnacyoflai+ Ineconomlcdevelopment 1s now \\,ell recogi~zed by 
lender and mult~lateral development ~ns t~ tu t lons ,  as ev~denced by the 
attention increasingly be~ngglven bythe WorldBank tothe~ssueoflegal  
refonn mdevelop~ngcounrnes Wh~lesuchreforms tend to t i e  the fomi 
ofthcrcpeal  o f r e g e s s ~ v e  laws and thelrreplacement w t h  more liberal 
le~~slatcon,  I: 1s ~mponant to ernphas~zethat refom, ofthe substantive Ian 
alone, w~thou t  attention to theperron,iel and the ~ ~ i s i i i i i i l o n s  that must 
Interpret and applysuch neii laws, falsl shonofibhat ~ s r e q u ~ r e d  tocreate 
an enablcng legal envlrolunent fot private ~nvestment andcommerce Thus, 
a programmeof legal r e fom,  to be effcctlve, must necessarily include a 
'judcclal refonn"component, andjudlclal refonn means noth~ng lilt does 
not. aboveall.seek to createan efliclent and ~ndependcn t jud~cmy 

An ~ndependentjudlclary 1s especially Important m an ernergngeconorny, 
such asGhana's. that 1s In the throesofatrans~t~on fromacommand-and- 
control reglme to one In i + h ~ c h  pnvate domes t~c  and fo re~gncap~ta l  are 
expected to play a sign~ficant  role Rat~onal ~nvestors do not commit 

'Hou mrnv n v c s l ~ n e n l i  could pcopc  ~n rhc Ln !cd  S l i l c  and iiciicrn Eurapc haic madc 
sirhautclcar ly d c f i n e d i n d i c c u r c p r o p c n v r ~ ~ h l i  i i y i r cmorcx r ra  cantractualciv81 I r b i l ~ t v  
~ " d  r iystcm or,ui,,cc u h c h  praleclcd lhclr  prapcny'  Ho* miany ,nnorr,,oni *0" ld rhcy 
hat made u r h o u l  pdrrnt i  or r oy r res "  Ham nlony riscci ong-tcrm proJLcli, 2nd ,nccnt , re i  
<or l n i c i f t n e n r  -auld rhcv h ~ i e  tndnaecd l o  creo! w!houl  enraiceableconrracii' How nirnv 
i s h i  i i ou ld  rhcy haie run \i,rhour llmlted I i b l ~ l y  i y i r c m i  m d  niurrncc p o l ~ c c i '  Ho i i  
anen s o u d  fhcv h r i egone  b~nk rup r  and had to i i x ! r l I  o i e r a g i ~ n  l i t hey  had not been ~ b c  
lo canierr  I h c r  d ~ b t i  " l a  shares' 

?'see lbrdhlnl F I  S h l h n r , J ~ # d # c # ~ I  Rciarm I "  DDDD~~~PP~CUUUUI~ I I~ I~~  ~ h e R ~ l c o f t h c  iiorld 
Brnh (Fcb ,  1993) (Pdper prcacnkd rr rhc Scmnar an Ju i l i i c  ~n Lnrtn Amcrcr and chr 
Clrlbbcan) 



slglt icant capltal resaurccs to an enterprlseor cntcr Into rnajarcantlacls 
unless they liavesomeprlor assurance that d l sp~~tcs .  when thcy arrse (ns 
they l~kelyw~ll) , \v~ll  be reso lvcdm~ fatrand ~nipamal manner h s l b r a i ~ ~ m  
Sli~hata. the Word Bank's General Counsel, has rightly polnteil out. 
"ser~ous lnvcstors look lor a legal systeni \rhere property r~ghts .  
contractual arrangementsand other laofill actlvlt>esarcsafcguardeil and 
respected. free From arbitrary go\emmental actton and Iron, pressure by 
soec~al Interest %rouosoraowerfi~l ~nd~i.iiluals "X TheonmarvaLenue to - ,  . , , 

ivh~ch such InLestors would look fornecessnryassurance al~d protection 1s 
thejudlclary 

Adc~nonstrableabsence oljudlclal ~ndependes~ccd~n~~n~shesacountry's 
economlc and busmess attractiveness In other rcspects International law 
recogllzcs the nght o f t h e c o u r t s o f a g ~ u e n c o u n t ~  to rekise to enforcc, 
under certdn clrcurnstances. a judgement rcndercd dgalnst persons or 
propertywlthn thc~rjunsd~ct~onby thccourlsofa forelyljrlnsdlctlan For 
example, the laivsofthe various states ofthc Unltcd States pravlde that 
courts In thc~rjunsd~cl~onsmdynot recoyllzeorenrorcen forelg judynent 
that has bccn "rendered under a judlclal system that docs not prov~dc 
lmpjrrial tnbvnalsorproced~irescompat~ble u ~ t h  due process oflaw "=' In 
practice, this means, among other th~ngs .  that ivhe:e a country's 
judlclary "~silomlnatcd by the polltlcal branchesof gousmlncnt"judge- 
rnents rendered by thc courts ofthat  country may not bc rccognizcd or 
cnforccd by courts ~ n t h e u n ~ t e d  Stntes SS Slrnilarnllcs o fnon- recop~t~on  
of foreign judgernentsobtdln ~n othercountnes Thce~~s tenccand  applica- 
tion ofsuch rulesare 11lustratli.eofthe cconomsc costswI~$ch agovcm- 
ment-controlled orcormptjudlclarycan Irnposcon a country's citlzcns, 

' \eeRci l i lcmenl b8d a!&4E?,comn1cn!b Fo r rcc rnc ra i cd iny~n&rccogn~ lonca i fo r i t~n  

judgcmcnt an thc b ~ a i s  o i l h e  abacncr o t ~ u d c r l  ndcprndcncc n !  h r  rouric o f t h c  f a n g n  
counlry i c c  B r n l  M c 1 1  Iran i Sllrmi Pallln 11911] 5 6  1 3 d  4 0 6  



pmicularly m thew legal and bus~ncssdeallngs w t h  nationals ofother coun- 
tries " 

Bes~des adversely affecting the enforceab~llty abroad ofadomest~c judge- 
ment. theabsenceoflmoart~al~rr ~n acountlv's ~udlclal ivstcrn 1s also ltkelv . . , , 

to cause fore181 entltles who enter llito cornrnerc~al tra~isactions ulth 
domest~c panles to lnslst on resolving all contract dlsputes ou t s~de  the 
dornestlc coun system Typically ~n such cases. thejunsdlctlon ofthe 
domest~ccouns 1s ousted contrachlally through the ~ncluslon ofarblbatlon 
clausesst~pulat~nganaltemat~vemcchausni for d~sputercsolut~on that avofds 
recourse to thedomestlc couns Althou& apreference forarbftrat~onover 
11tl:ation may be motivatedby considerations utlrelated to the periommcc 
and ~nde~endenceofthedomestic ~ o d f c ~ a w . ~ ~ t h e r e  ~ s n o  suestlon that a ~. 
blasedjudlclay~nstllls IlttleconhdenceIn the legal system especially among 
potentla1 fo re19  ~nveston, and thereby makesahbationan ~nfin~tely more 
attractive alternat~ve In the end, percaslve or routlneavoldance ofthe 
domest~c couns, part~cularly when ~t comes to ~nternatlonal con~merc~al 
and ~nvestrnent dlsputes. would tend to ~rnpede the developmcnt of 
dornestlc legal precedents In  new and evolvlngareas ofthe law In sholt, 
an lndependentjudlclaly must be valued not only because ~t assures the 

" T ~ C  U S Department o l  State reports rhrr "The [ I992 Ghana] Const8luron p rovdc i  for 

Jn ndependentludclrv. but prlctlccthcJ~dl~13r, liiublect to cieruruc l n n u c n c e - ~ e e  
U 5 Dcp tofsratc. Cdurzo Cotiltrr~, nepo,i are iiuilioi, Rtp1,ri t'ruii~iei/oi 1996 (Jan 1197) 
at  4 The same report dllcgei thdr ' a  rcccnt i u r re i  rciealcd chat 66 pcrcnl o f  (he rltt,eni 
bc l c i c th r t  rnonci  #n t l ucn rcs rhc jud~cs  i i ircm \ i h l e l h c i c o b i c n ~ t ~ o n i c o n c c m ~ n g r h c  
G h i n r ~ r n ~ u d c i r v i c e r n o i e r b l o w n  andicns8nl icannorbedccmcdconi lur icr i rmancrof 

dclendanr n a  U S coun  

' 6 ~ h c r e  are i number o f  ocher mutur l l )  benc f i r r l  rearons srhv prntci ro internrt~onsl 

conrraclsivould ~ v n ~ r r o ~ n c l u d c r n a r b t n t o n c l s u i e ~ n  thcr ionrrrct  Forcrrmple.the 1158 
kc\> vorkConicn,on on thc R e r o ~ n r l o n  and Enforccrnent ofForelgn Arblrral A a i r d i m r k c i  
t rc l r lnclv e m  to enforce a rb t rmon  i u r r d i  n ilgnrtory countr8ci uhlch ~nclude China 
and n n i r  o f t h e  mqor  t r i d n e  ns t~on i  hlorcovcr. cvcn l h c r c  the domcirc courts arc f a r .  
honcrtmd ~ndcpcndent a user-hendly r r b ~ r r i t ~ o n  reglmccomplcn>cnri rhc ioun i  by hclplng 
to case the burden on rhcm rnd  b) f i l l ng  n i c r r r n  Insmncci, n domcirc u o d  ln lud l i l n l  
e r p c r t i c ~ n  no,elor rcchn~crl l icornplcx c ~ a  marlerr 



peacefill cesolulio~l ofsoclal confliclsandrheptotcct~onofc~l~rcns' nghts 
agalnsl anoverbeannq State, but also bccause 11 constllutes aparl ofthe 
lnfrastmct~~rc necessary for the piornotzon and goivtll ofpnvate ,"vest- 
ment andeconoln~cact~v~ryi~~th~nacounty 

J u d ~ c ~ a l  independence cannot, ofcoursc, be taken for grantcd Judges 
maybe ~ndepcndent o r i i , i io i / e ro / l i i i~~and  t h ~ s  can be accompl~slied by 
appropr~dteco~lil~t~~t~onalproi.~s~on Butuhcther~udges~re~ndependcnt 
and unpart~al rrs o i,irr~iei.o//oo 1s q ~ ~ ~ t c a n o t h e r  mattcr Eve11 I!> the face 
ofconsl~tur~onal sulegardsdeslgned tog ie judgcs  the freedom todec~de 
casesu~thout fenrofpol~t~cal  ororhere~temnl rcpnsal, thereare anumber 
ofcoonlcrva~l~ng forccs and c o n s ~ d e r a t ~ o n s  some of i \h~ch  aredjscussed 
belou t h a t  can (and do) llltmde and lnflrlellcejudlclal conduct Inways 
thatd~stonajudpc's decision-nial~ng 

Ofthc factors that could easily u n d e n n ~ n e j l ~ d ~ c ~ a l  ~ m p a n ~ a l ~ t y ,  themost 
obvious ~s"human natures- that is the fact thatjudges arc altcr all, also 
lhurnan In lils classic !\or!, The haitire ofiiie Jiidiciol Ptocess, the 
famousjl~nit  and lusliceofthe U S Suprcmc Coun  Irom 1032 to 1939, 
Bclljamln Cardozo, notes that "[tlhe great tides and cnnenls ibll~cll engrllf 
the rcsr ofmcn do )not turn aslde ~n the~icourse and pass rhcjudges by" 
Cardozo obsen'es that thoughjudgespresent themselves as"coldly objec- 
tlve," they are, ~n fact, subject to the same " l ~ k c s  a ~ i d  disllkis" 
pred~lcct~ons aid prejudices, [and] aid the cornplci ~nst~ncts and eniotlons 
and hab!tsandcon\ict~ons"tiiat effect all humans:" 

K c r c r l l l i  i , ~ # d g c  o i l h c  Cl l . in i  C u ~ r t  o i A p p r l i i  Mr I h s l l c c  D I( f r c h  i rcportcd to 

h l i r  i i d  8 "  r c m l l r  m;dc 2 ,  i pll1,Ilc farun, ,h i t  c u n i d r r l l o n i  oicca,l",,,,c S c c L r l t r  

n i l ~ u d n g  PO" 1~18r~877cnt N ICO~TC c f l n ! ? ~  O P ~ O ~ V ! ~ I ~ # C ~  n d  !hc d r i ~ r c  for p l o m o t o n  (to a 
h~hcr,udi,dlomrc, mi r  h r i c i o n c  ,n, l~"nrr  "81 ha\\ ,udgcidcc,dcicr,i,,,rJ$c$ A i i " , ~ , , " ~  
hi, . c m r r l i  s i c r c  .iccurz,c1y rcporlrd J u i l i c A i r c l l  a i i  l l ic rc lu ildtlng n h r l  c y i  rcis,,, 
inauld h ~ r d l i  f ind i u ! l ? r n s  S t 1  t hc r cmr r l $gcn r ! i ! t d ron~c  hc.8~ n t c h  lacdl prcss Scr I l l c  
JU,~,CC .\~,cI, shocker  I~coJ, , , , ,~  7-11, , 997 ,  J L I I ~ ~ I C  ," s s \ L s >  ",,,fi 
- c i h h r  ghlnr .h-nc i \ i  h l l l l l  T h ~ , " d i . ~  .>a1 L ~ , ~ C I , C ~  ~ , , l j l l  for nll l l ,ng ,h i ,  ub$cr\;,,an 
c i c n  lhauyh thcrc S U J S  no susgcil8on n h8, r c n l r r l 5  that lhc %\as ~n ~ n r  $ 5  li lrrr8ng t a d ~ f c n d  
o r ~ u ~ t # i y ~ r # d ~ c ! n I  d c i i o n  nlnktng l h l l  l l l l r h l  hc r n o t $ ~ ~ c d  b\ such C \ ~ ~ C L J ! I O ~ (  o f  p r n a ! ~  
i d "  



Sull, Ihc tucl tllatjlldgzs ale human md,  thus, susceptible to subjective and 
other cyliancous ~ntluences does not evcusejud~c~al el~ororm2lfeasance. 
To Ihc conlrav, thatjlldgesare equally \ulncrablc to human falllngsand 
ro~blcsprovldcsapnm,uyrcason i\hyjlldlclal c o n d u c t a n d d ~ l s ~ o n s n i ~ s t  
besubjcct t o p ~ ~ b l ~ c v ~ ~ l l a n c e d n d  scnltlny Thepolnt here~snotttlatjudges 
arcor mtlst bcs~ ipc lh~~rnan  It I S  merely to recosnlze the fact lhatjudges 
a ~ c  ci?,irgcd \v~ lh  a crucial publlc rcspons~b~ll ty,  Iheproperdlschar~e of 
x i  hxch I S  llcccssdry f o ~  the soclal, pol~tlcal ,  and economlc health o f the  
soclety Funhennore.jud~c~uldec~slons,espsclally~nc~-im~n~lcases,oflen 
hai.c"flesl> and blood"conssquenccs for Ihose n h o  are coniniandcd to 
obcy and llve by thcm Thcrefore, jlldges cannot escape public sciutlny 
and accountab~lily for thclr actions merely on the grounds oF"humdn 
narule" 

Subjcct~vc and other pcrso~lrll I I ? ~ ~ U C ~ C C S  arc not, of C O L L T S ~ ,  the only 
factors that mahcjudlclal accountab~l~ly necessary Thcre arc also instltli- 
tlonal cons~dsral~ons rel,ll~nx to the Intnnslc charactcrofthe l ~ ~ d ~ c ~ a r y u n d  
ofthejudlc~al fi~nctlon ltselfthal ~ i l ~ l ~ t a t c a ~ l n s t j u d l c l a l  ~ndepe~~dcnceand.  
tlills. furlher slrcnzlhcn theclse for ~ u d ~ c l a l  mcountab~l~ tv  Oneofsuch 
factors ~ s t h c n a t ~ ~ r e o f t h e  relnl~onsh~p bcrivcen Ihc ! i~d~c~ayand theo the~  
branchesorgo\cnimcnt 

The jud~c laymay  beascpa1,itc branch ofSdvcmmcnt, bul I r ~ s a  branchof 
go>emment noncthclcss Judgcsare also panof lhe  govcm~nge l~ te .  and 
oRcn sl,are\i~th olhcr~nembcrsofthc pol$tical cl~teaccnainclass affin~ty 
andpelspcctlve, not to menhon theusual p c r q ~ ~ ~ s ~ t c s  that corneii'trh h1.h 
oub l~c  oflice Mo~uoi'er. ~udxesdeuend on Ihe cooocmlion ofthccxccu- , - ,  
11.c to carry out rhe~r  o ~ d c r s  ,ind sanctions Pract>cully speaking. this 
dependence places judges 111 a posjllon of r e l a t ~ > c  weakncss when 

1nd~cd.lhc~udsumuil h c c u m n r , ? d c d  n o l c h . & t i r d  hrdclnolid~n:~iiblcly lh.~l~ud;ciac 
>~l~"~i.Ibl , .  loruch n i l u c n c ~ r  and conrdrr.,lloni sllrh i l i l i m r n i i  by d~-muitrylll~ , h <  
j ~ 1 d i d r v  pronlul i  u d i ~  1 1  .~riount.~bIhti or  a! Icarr rcscil I 1 1 i  nccl  ri. publ ic  x , ; l d i i c c a i i r  

j u d r ! a I  conduct ~ n d  dcc l ron r  l ~ o , l u i i ~ t r t y  117c h u > o r a b l i  sd-c!nal .~d\.~muurh~icunrl~tu 
t l o n i l  r # = h l  o i r r ) o ~ n d c #  w r \ p l d n  t17cci~rncc~nrl r o n ~ c ~ t ~ i l ~ i  r r ~ l l d r l i  n 5ubicqucnt i i u r  

o ~ ~ h c  rime l l ~ l l l l l l c r t h l t ~ l i d  ,.,.li r u  l l d ~ , ~ l ~ I h ~ l ~ l l l l l ~ i  n ~ h ~ n l r ~ l l ~ ~ ~ ~  5~~ 
D K Afrrh I I Ucicr lnlcndcd lu Diipirrsc J u d > r # , t v  l i t ,  O I I~ I I I '  /IIIC/IIICIII (h la~  14 ?U 
1')071 lhrrf 



coniiontcd with a n  uncoopcratlveor 1n11niidut1ngc.tccurli.e Far Inslance, 
, i j n~ lge~? iaybc  rslnct,~nt to ~ s s u c  cet-taln ordcrsorjodge~nents  that rsqillre 
conipllancc bythc ~ai.ernliicn1. ~T l?eo is l i can t~c~pd tcsa rbc l~c ies  that the 
ordcr ul l l  hcd~srcg.lrdcd This l l n ~ ~ l n l ~ o n  o n j ~ ~ i i ~ c t a l  p o i ~ ~ e r ~ i - ~ c l c ~ r l y o ~ ~  
tl,e~ii~ndoTGl?,u~a's ronncrCl~~cfJust~ccPh~I~pirchcr~il~cn,~nlh~sil~ssa~turg 
o p i ~ ? ~ o l i  1x7 !he 3ls lDccci i ibcr  ( i l ie " he  a s l cd  rheloi~cal ly "[Slopposc 
n a t i \ ~ t I ~ s t ~ n d ~ ~ i y  tl?c Ordcrs o f l l i ~ s  Court, tlic n i c n ~ b c ~ s o f t l ~ e g o i c m ~ n ~  
p ~ l l y  ~ n d  t h e ~ r  a l l ~ c s  clroose to celebralc 31 st December >ill11 plcnlcs, 
~ I O C ~ S S V O I ~ S  and dances, lvlio co,~ ,lop ~/,eii, '" 

El?ibcddcd In  Ch~cf Jus t l c sArche r ' s  rhetorical qoestlon 1s a p r agma t~c  
judge'sconccm that the E\ccutlvc m ~ g h t  dlsrczard a n  a d v c r s e n ~ l ~ n g  lion1 
the Bcncli ~ l r d  tlr,lt, ~FUhnt wcl-etooccur 1heJudicla9 woiild bepowcilcss 
lo caclcc obcJ~cncc  r7olll tlle E \ e c u t ~ i e  The poll11 lhcre IS Illdtjndges m.ly 
s a r n e t ~ ~ ~ ~ c s d e c i ~ n e  lo assell thclr Idiiful junsdlctlall o i e r a  mallel out o f a  

, , 

n o ~ w ~ l i ~ s t a ~ d ~ ~ ~ : c o ~ ~ s t ~ t ~ ~ I ~ o ~ ~ o l  g ~ m t c c s o T j ~ ~ d ~ c l a l  ~ndqcndcllce. III pnc t~cc  
ccilaln prnzlrlntlc cons~derar~ons lnrayco~npcl jlldges to ukesldcs,  even i f  

p ihs~icly.  ii-1111 tlic E \ C C L I I I V ~  or the Lcy~slarure In d ~ s p i ~ l e s  mio l i l ng  lhosc 
hranchcs orgovcninrcnr 

to tlic yoicrnrncnt dls0 stelms fi0111 lhcdonllnillll p h ~ l o s o p l ~ y t l ~ a t  b l l ap~s  
~ u J ! c ~ a l  n t t ~ t ~ i d c s  loivards "thc 1,lw" In  lenns o f lhe l r  conceul o f u ~ l r , ~ ~  



i.'osdri\iirs Pos~t~\~ilsrccog~~ze"lniv"by ~ts~~uthonl .~ l~ icsor t rce,rnd fomi. 
ratherthat by  ~ lcsubslnnl~veor moral conlcnt "' T o I l ~ c p o s ~ l ~ v ~ s t j ~ ~ d ~ c ,  thc 
judicial ente~pnsepnmani?conslsts In .rpl>iyng;! scl oTpresr~m,rbiy "closcd" 
rules l o  a g l \ en  hc t l l a l  slluallon, i i l lhor I t  rc:3rti to !he niordi conlclit or 
soclal conscquenccs nssoctated ii 111, !he 13\v" F~dc l l t ?  l o  n t rad~ t i on  o f  
p o s ~ t ~ i ~ s r n  I l ~ e ~ c f o ~ c ~ a ~ i s ~ s j i ~ d ~ ~ ~  to b e o i c l l y  tc\t-bound, Illeral, and Tor- 
niallst ~n thelrapproach l o  t h c j ~ ~ c l i c ~ . ~ l  task 4 s  .) rcsult, they lc l l i l  lopr lv l -  
l e g  "author~ty"o\  r r ' j ns t>c r , "and  t l ~ c " ~ l i e  Ic l lcr"oTlhe I a u  over "lhc 
splnt ".' 

lo Sic T h o n l r i  Hobbus in.! ha !?  [ i i l b S )  E i u , c i v  r r l  i01 i41 a1 171 Thc ! h c o r c l r ~ l  

l o u n d ~ l o n i  o f  m o d r r n  pa r Iwsn .  <.I>? bc fotjn<l . n  Jr!rnr Bcn~hrm li,,iwilriirrmri r i  r6c 
P i ~ ~ ~ c ~ p l c r o i h l o ~ a l ~ o i i i l / , ~ ~ ~ l a ! r i ~ ~ [ i 8 u 1 ] 1 B ~ m ~ S H ~ r i  crlr 1 1 ) 7 0 i ~ n d J o h ~ i  Z u s l l n  l f l i  
Pro \# ,~ce  o/Jur 6prt#Oe#,ce D~,L,>J#,>,<~ [ I  h?2]  I L ~ b r d n  o f  l d ~ ~ h  c ~ l  1'154j $ce nI$n ll,,,~, 
Xil\rz?, Tile Gc.rc,nrl T l ~ i o q  o i l h i  r l i l r l  5,nIr 1llil.i) ~ n d  Thc P u l c l  hrclr i  o f  L n i  1191371 

' ~ u i l l i r l r  dcrcnd ! h i  rule baundcd \ c \ \  01 Ih"  I* on lllc Ihror, , I l l ,  I i Ihc d ~ l i  "i 
j u d i e i  m r r r l i  ro c i l ~  t r h a t ~ h c  lb i i  I, . ~ n d  nor t o , , , a i r  1.u U n d r r  , h a  s c u  al l  J wdgc h.1~ i o  
do i to f ind and t h i n  dcclarc ~ r h d t  !hc IJ%\ u v i  - a h l c h  I.>\\ i i ~ p p o ~ c d  l o  prc c i l s !  l11r r sic 
b r i o r c  t h r  cour t  187 r r h \  j u d p c i a r c  nwrc t l r ~ ~ ~  m c ~ c ~ u ! o m ~ ~ a n i  111d8 n ~ i t  a t m p l i  f ind 18nd 
applvprcdclcrr l l tncd r ~ c s  J u d ~ c i d l i r d v r  n > d L c i h o c c r  ~ n o ~ , c n ! n p c l n g  u n d i i s i ~ n r l n ~ i u r  
I n t c r p r c t d r o n i o i l h r  r r l n ~ n l  l ~ s i  v h u \  thcvdrc c d c d  ~8pon to d c c d c d  ci ,c  5tr I l l  A 
l l a r l  T h c  Conccpl  o f  La i i  [l91.1] ELBS i.d i ' l i l j ,  rt I ?  1 a i l  r t l i ~ s  l h h c  a pcmmmbri o f  
unccr,,,nr srhcrc l h c j l l d p c  ",,la, choolc hchiccn ~ l , ~ , n i , , ~ c i  j 



Judlclal capltulatlon toposmv~sm pract~callyniahesjudgesdefenders ofllic 
status quo " Indeed, because modem posltlvlsm teachesjudges to bc 
concerned pnmanly w ~ t h  "legality," and not wjth 'jus1ice"or the "moral 
content oflaw,"~t lmpelsjudges to acquiesce In and, thereby, glre laclt 
approval and lee$~niacy to oppressive uses ofstate power " It IS partly on 
account ofthe donilnant lnfluence ofpos~t~v~sni  on judlclal thlnk~ng that 
judges often become compl~c~tous In abuses of state power and In 
molat~ons of~nd~vldual n&ts by repressive re,gmes 

Fuihennore. aulte aoarr horn the ~dluenceofoos~t~v~smon ludlc~al actton. . .  . 
judges, especlallyjudges ofthe couns oflast reson. generally tend to be 
conseivatlre. l h s  stemsparrly horn the lnfluence ofthejud~c~al pnnc~ple 
ofstare decisis (or keeplng to precedents), but may also stem from thc 
pool ofpossiblecand~dates ham whchsuchjudgesarenomially selected 

'I P o r ~ l ~ i i r m  was not or8ginall) conce~ved as a defcnic o f  chc i t v t ~ ~ i  q ~ l o  Rather. chc 

p01lf8iisl concept~on o i l a u  uai postulated as a rebullol ro the norlon ofnvrural I h u  u h c h  
equored "18%" onlv w~ch cenosn dlulnelv-nipred norms m d  morrl p r c c c ~ f i  prcrurncd lo bc 
B C C C S I # ~ ~ C  lo all humans Natural I r u  lhcrcforc nierced la\+ with conrldersble moral, even 
rhcolog~cal.power,mak~n~ ~calmorr rac r~ le~~ou i tochv l l enge fhe  leg8lmrcy ofcenr8n l r u r  
Bcnfham m d  thc school o f m r l f l ~ c r l  po r~ t i i s r i ,  on the other hand, i a i i  la i i  as derlv~ns no 
le$,,macv from an" source ofher than b) 1,s own creor,on and obierionce TO Benthorn. rhc 
irewof"fhc la i i " i i rometh~ne  "norural" was r i fumb l~n@ b lock toa l ce~ la t~ ieaeendao l i oc~a l  - 
rcfomi.becaureunder~nirura1 l r i i  concept#onol la\ i thepropnet)  ofon) iuchroc,r l  reform 
le~111~r8on would bc measured bv some imprecsc notlon of  "lhc l i i i  olnaturc ' Thus. ~n 
d c f i n l n ~ l r w  o n l y a ~ p o i ~ l i i e l u ~  ( 1  c .  as lhatiih8ch ~ipnriied bvrhesrale chrough rheexerc~sc 
olsovcrc8gn poucr). Bentham sought ro cmphorlie thc human rgcncy bchnd all laws as i 

wry  ofdc-mysfiy,ng Irw bv lhbcrictng t t  from thcology d v # n # t y  or ocher iuch mcraph)i#cal 
foundat8oni Only then could bad laws be attacked wlchouc affront ro some prcordancd 
nafurn1"ordcr m d  on)  then could low beuicd to icwcthc nrcrci trofrad~ral rocla1 reform 

P ~ ~ d o ~ ~ c a I l y  thederre for po i l t sc  ~ h m ~ e  svh~ch gave b n h  ro poi8lvlsm line longcr rhc 
cr1le8ion b) ivhclh p o r # l v ~ i m  8s defined coda) Iniccad, conternporvv poitflvlsm %i dent,. 
hcd iutth po>rcr, ~ u t h o r t )  and r b o i c  311, u l th  thc status quo In ihon, the nollon of 
pos l , i sm to which moit o f  toddy i 1r\\ycri and ludgei iubicrlbe IS, in  large mcrrure r 
per,'crion o i lhc  ,d".,I 

' ' ~ober tG bauphn Propo ia l i fo r lud~r i i l  l i r l t ~ ~ ~  nCh le , '  1 6 r r o ~ l l i o r i ~ l i ~ r  l L  J 57% 607 
n I S 4 l l ~ l 0 3 ) ( ' l i ' h e n a ~ u d ~ c ~ ~ l  poiicr l n i c i  ! i i s . o n o f . r i  h~scor~crl  mdsddon a ig~aran to ro i  
i und~min la i  r lghl i  and coni,deri 8,s job to bc i ~m~> ly  the applcation o lpo i i c# i#s r  norms, 
violal~oni ofhumrn rgh!i iuch as t h o s c ~ h ~ f  a r r~ reddurngrhe  mi l t r r y  reslrnc [ofGcncrvl 
P#norhrl l  i r I I  occur") 
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selves, l~kely to in~t~atcabuscs ofhuman nghts Hoivcver,corlns aienot 
qwte as harmlessor as Innocent as Alexander H m ~ l t o n ' s  chaiacteniat~on 
of them as the-least dangerous" branch ibould scem to suggest Judlclal 
dec~slons that affirm oppiesslic legslat~onor acts oftheexecot\re lend to 
suchacts not onlyleg~t~macy but also Io,ige~tl> 'Y Moreover, where. as in 
Ghananow, thecourts have thepowerofjudlclal revlci,, thelrdcc~slons~n 
key wnstitut~onal cases. iferroneous or 111-considered, may have the effect 
of~moedme. lnsteadofadrm~cln~. the causeofdemocracv It IS thlsdouble- . 
edged characterofjud~c~al power that makes thecase forjudlclal account- 
abil~tyall themorecnt~cal Inanemergngdeznociacy 

Later ~n thls essay. v.i\eshall examine the ~ s s u e o f j u d ~ c ~ a l  accountabll~ty 
wlthln the context ofGhana'scurrentexpenence, focuslngon \\hat rolcs 
the Bar, academia, the media, and the lay public most play ~n the process 
As abackdrop to thls discussion, and to the d~scussion onjudlclai ~ndepen- 
dencein theFourthReoubl~c that w~l l  orecede ~ t .  weii1I1 no\\ takearetro- 
spectlvelookat themalsandmbulatldnswhlch the~hana lan  courts have 
enduredslnce thecoontry's foundlng~nMarch of 1957 

''   or crrmplc, though ~ h c  courl i  o i the  un fed  i t a r c s  d d  nor n,cnt ~ h c  practlcc o i r i c ; ~  

ieg'c~""" and d ic r l l nn r t lon  in i h r l  coun,ry 8 ,  I S  beyond qucitlon lhdt thcdcci lon o i lhe  
Un tcd  StrtesSuprcmc Caun an I ' lcs~!  i Fcriuion [IS961 163 L S 5 1 7  - t o n l n ~ c j u i c o n c  - 
- ic lni lgorl led pre-c\,s,,ng s tarc  Invs m d  prac,cci ,ha, d rned  B l l c l s  I "  Amerc r  2nd ,he 
iamcrighciand lhbert~ci,rh~ch thcr ~~h,lecountcrparr i tool lorgr inled In Peo!, thcCoun 
rndorscd ~hcio-cr l Icd' iep;ru!~ b~ccqual '  doctrnc, undr r i i hch  B l ~ c l i i v c r c  by airdenicd 
accciilo or rlla,ucd acccsionli ro i ~ b s l ~ n d d r d  iub i ! l u !c io i  ~ h c  irmcpubl ic i a c l ~ ~ c i u n d  
i m c n ~ t ~ c i c o ~ u h c h ~ v h i ~ c s h a d ~ n r c i t r ~ c ~ i d  ~ c c c i i  By !h i rdcc i ion  ~heSuprcmcCovno i~hc  
Un tcd  S t ~ c c i g n c C a n i ! ~ l u t o n ~ l  . ~ p p r o i ~ i  ro rhcp r rcceo icon i !gnngB iac l i ! o~hc  backof 

" - 
scc , n  moton  the conl lntng proccii o i d t s n ~ ~ n t l ~ n g  thc kg21 i r rucrurc i  oiracl im ~ n d  r r c r l  
~ n ~ ~ s < $ c r ~ n ~ h c U n ~ l c d  i lolei  i l l 1 1  ~hciac!rr?,.#ni~ha! by ! i i h ~ m c i u l d r c ~ i o n  n P l o s )  ~ h c  
U S  Suprc8nc Court innct~oncd and c n c o ~ r ~ g c d  amct i l  dsrcgrrd a i  the dslnmry and humn 
r ~ g h l i o i D l l c i s  #nAn,cr#cr ior .I! earl  ~nathcr ri ycrr i '  



The Glta,zaia,8 Jt,rliciu~' I l l  Relrospecr 

L ~ k e  most publ~c Instjtutlons, the Judlc~arytends torn~irorthelarge soclo- 
polltjcal andeconomcen~~ronme~it  within whlcli it ~ssltudted. Inpan~cular, 
the stateofthe Judjc~arv or the adm~n~strat~on of~ustlce In a Stateata plven 
hjstoncal penod 1s dlrectly affected by the configurat~onofpol~t~cal power 
and the natureoftl~eConst~n~t~onal sttucture w ~ t h ~ n  thecounttydunngthat 
penod Tl1erefore.a retrospective look at t h e G h a ~ i a ~ a n j u d ~ c ~ ~ n c c e s s a n l y  
~nvjtes areije\v ofthemajorpol~t~cal events and developmentsln Ghana 

Over thecourseof~tspost-colomal h~story, Ghana has been ruled by five 
different mjljtaryled replmes, one ilejiiwone-pa~iy ( cn  ~llan) regme, and 
four democnt~cally-elected cn Illan admmlsuanom, beg>nrungwhthe first 
~\Jestmwter-sr).legavemment~lnderthen P n r n e h l s t e r K w a m e N h m a h .  
In all, membersofthe Am~edForcesofGhana have ruled thecounhyby 
decree fora total ofabout 23 years Dunng n1ne(1957-66)oftheremantng 
17 yearsof~tspost-colon~al h~story, thecountry wasunderthet~&t gnpof  
OsoneJo K\vameNkrumah and h ~ s  Convent~on People's Party (CPP) 
Underh'kn~mah. Ghana became first a defiicio (1957-1964) and, then, a 
ilejri,e One~parr).state(1961-66) That era ended wlth the country's first 
coupil'eiiil , onFebruary21, 1966 Thenew rn~l~tarygovemment ofthe 
Natloiial Llberatlon Council (NLC) ruled the country by decree untll 
October, 1969, when anew c ~ v ~ l ~ a n a d m ~ n l s t r a t ~ o n  led by PnmeMln~ster 
Kofi AbrefaBus~aaas elected ~ n t o  ofice underademocratlc canstltutlon. 
Tuenty-sevenmonths mto~ts term, the Bus~aadrmn~shl~on  wasaverthmwn 
and the Second Rep~~bljcan Const~tutjon abrogated by the coup d ' e ~ o i  of 
Januan' 13,1972 

Between January, 1972 and September, 1979, Ghana was ruled by a 
success~onofm~l~tq-Iedadm~msmt~ons "TheAchmpong-IedNatlonal 

" For i c o ~ l i p r c h c ! ~ r ~ r c  rccounl  o f  m l l i r y  rule #n Chvnv durli>p lhtr  pcrlod, icc M i e  
Ocqur)c,Polriico/~ii (il~ui~o l 9 7 ?  1979i 1'180) 
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Rcdcniptlon Counc~ l  (UKC) ~ n d .  lrler tlic Suprcnlc hl~lhlrry Council 
(SMC(I), from 197210 1975. 2k~~f fo ' sSuprc~~1cM1I1 la1yCnunc~ l  (SiLlC 
(II), from 1078 lo June 197'1, and R a \ i i ~ ~ ~ g s ' A n n c d  Forces Rcvolut~on:try 
Cauncll (AFRC), rrani June la  Seplember 1979 Constitut!on;il 
democracy was q a l n  restored In late Scptembcr, 1'17'1. \ v l t I~  ttiu 
promulgat~onofanc~i Consl~lul~on and l l ~zc lcc l~on  and In,ll-oratlon o ia  
n e w c l i ~ l ~ a n a d m ~ n ~ s t r d l ~ o r ~  lhcdded b) Prcsldcnr H ~ l l a L ~ r n n ~ > ~ ~  

As n l l h  the Second Rcpr~b l~c ,  Ihc T h r d  Rcp~lbl lc o r  Ghana \ins 
sho~l-hvcd AAcro11ly26 m o ~ ~ t h s  I ~ I  omcc. lllc L Imnnn Admln~strarlol~ i i a s  

orerthrown, andthcTh~rd Rcpubl~can Cansl~rut\on abol~shcd in n~ro t l~c r  
coitp <l 'e iu l  Icd, yet asnln, by Raiilhrgs For l l ~ c  ne\t dccadc (19SZ- 
1992)Ghana\+asn1ied by Ra\rlhnssa~~d lrls Pro, ~s~ona l  Ua l~o~?n l  Defence 
C o u ~ r c ~ l  (PNDC) " In 1992, onder ~ n o u n t ~ n ~  pressure from thedamcsuc 
oppos~t~on and ~ntcrnuuoiial lender Insrllrlt,ons. Rn\ i I~~lss.md rhc PhDC 
sobm~lted lo conteslcd elecuons. ' whlch rctllrned Rawl~ngs lo  power as 
Prcs~dcnl under n new Cons t~ tu l~on  - rhc 1992 (Fourtlr Rep~tbl~cun) 
Const~tutionofGhao~ 

From t h ~ s  Ih~stor~cdl ov<rv>c\\. 11 1s cleat ~l>,lt Gh.lnu's cxpcrlence bvlth 
const~lut~ondl democracy has been SpJrSc and pi~ncluatcd a1 hest 
Prcd>ctubly, Ihc r o r l u n c s a i t l ~ c ~ ~ d ~ ~ ~ a ~ o \ ~ r  [he carlrseoftlrecou>rrry's 
post-colon~al h~slory hnvc also osc~llatcd. ialloii 1n2 the altcmat~nscyclc a i  
d c n ~ o c r u t ~ c a ~ d  nan~dcmocn l~c  rcslmcs'" 

la F o r i c r m l ~ c ~ l  r r i i c u  o i t h c  PhDCcra icc  t C v n l ~ h  r l o ~ d r c d  I Cl~~ i ino  1 ,  ,br  r l i l  I ' i I X  

XziIc(Codcir8d 9 9 1 )  

" ' u ~ o ~  o i n y  ~ h c  199: p ! c r d c n t ~ I  r l c r t ~ u t ~  l o  #nrunll>cnl R ~ % % l n : r  Ihi. o p u o s > i o n  p ~ ~ c i  

i h i r g c d  8 n ~ s i i e f r r u d  t n ~ h c ~ o n ~ l ~ ~ r t o f i h v c l c ~ l o n  2nd b u ~ ~ o ~ , ~ d ! h r . i u b ~ r . q a c n i I r p t i l ~ l t \ c  
i.lcc!~onr 8n rrolc i l  Indcpcndcnt n l i r n . % l ~ o n l l  ob ic r i co  l h o > \ c \ i r  .~cr ld#nlcd Ihr jprcldcn- 
,871 c l r r l8onr  i u b i ! r n l ~ ~ l l v  frcc m d  id l r  d!ihuu,h 8 1  r ;cl,rrallv ailnln!cd IIIJI ~ h c  PhDC 
;oirmmcn, used 8,s n c n l b c n c \  and lhl l i  L O " ~ O  cv i i r  : lJlc I C * O I I I C C S  ;~!,d I ~ c  ild l~.o i i l ,cd 
b r o ~ d ~ r i l  l n c d ~ .  lo ~ n i ~ > r n d i ~ n t r y r '  

''FW .in ~ ~ r l t c r  r r l l ~ l c  d l r u ~ i \ l n s  kllc i l r l c  .nd u \ p c i v n i c i  nl L l h ~ n ~  i )~#d\ r . i r ru  icc A Y E 
r \msr , ih  T h c  R o c  o f  ihi'Judcl.#ry in  Ihr  ( , ~ > n c r ~ r n ~ n i  l ' !or r r r  C ~ h r n . ~  i E \ p c r c n c r ,  I ?  
4fr L Silmd 411'176) 



Execut~ve ~nterference w~th  the judlc~al funct~on began with theabandon- 
ment ofthe Independence Conitltutlon of 1957 '' and thepromulgatlon, ln 
~ t s  place, ofthe F~rs t  Republican Constltutlon of 1960. In an act almost 
without precedent m the arlnals ofconstlrutlon-niahg, Pres~dent Nlauniah 
was personally nu,nedIn the text ofthe 1960 Constltutionas the "Flrst 
Pres~dent" of Ghana. with w~de-ranulne oowers some ofwhlch were 

u u .  

co-term~nusw~ththel~feofNknmah ~eConst~tut~onalsovestzdjud~clal 
power ~n the Hlgh Court and the Supreme Court and ~n several Inferlor 
Courts establlshedby law J!owever,Art~cle 20(6) prov~ded that "the power 
ofPar11ament lconslst~ne of the Nat~onal Assemblv and tliePres~dentl to 
make laws shall be under no l~m~ta t~on whatsoever," except ~nregard to the 
entrenched clauses ofthe Const~tut~on, wh~ch cold not be amended by a 
slmpleAct ofPar11ament 

The 1960Conshtut1oncontavledno fornial Bill ofhghrs. ButArtlcle 13(1) 
of the Const~tut~on requlred the President, lnlmedlately upon assuming 

office, to subscribe to certaln "fundamental pnnclples" by mak~ng a 
"solemn declaration" that "subject to such restnctlon as maybenecessary 
for preservlngpubllc order, publ~c morai~ryor health, no personshould be 
depr~ved of freedom of re l~g~on or speech, of the right to move and 
assemble w~thout h~ndranceor ofthenghtofaccess to courts oflaw." In 
ReAko10,~'the Supreme Coui  ofGhana was asked to determme whether 
thePres~dent'sdeclarat~on ~n Article 13 was the funct~onal equ~valent ofa  

Ghana's pre-~ndcpendencejudcary was. oicouric,  v n ~ h ~ n g  but ,"dependent As Ful 
Trkrin oi ihe Lnwer i~ ty  ofGhana Inv frcully, haspolntcd out. !hecoion,rl judclrry"begm 
air kcy i cspon  for thecxrcnionofcolontr l  rulc[and] remaned iorprrcr~cal ly all #is  lhfcm 
r c i i i c  oon ai lhe rnrchtncrvofcolon~rl  eavemmenf and did no, oreiend lo be a conrroll~ne 
u r n  agani l  Iheadm>nlrlrsr~on - r cnfarced colondl lcg~ilarlon untrammeled byconit~tut~onal 
r c i t r r n t i ,  i r i e  rarely. de remnat~on i  ofthe coni,ilcncy of local leg~ila!ian w r h  Orders o f  
thc crorin n Council, 11s mernbcri se re  a c t l i e  ~ n t  eh iormular~on of calon~rl  polcy m d  

Conirtturonul I isuciundertheKwrmeNkrumrh Reg~me,"n TheL fcand  WorkofKwanle 
Nkrurnah (Kliamc Arhln cd 1991),af 210 In shon. ihecolon>rl i ~ a m p l c f h i ) ~ d ! ~ ~ a l  rppend- 
_ u ~ ~ a i l h e  colonal adrninrilrallon Ncedleiiro say the polir!cal ar l rar t~vcnei imderpedence 
o f l h i c o l a n ~ r l  arranlement h r ie  not bein lost on parr-colon~rl  gavernmcnis 1nAfr8cr 
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B ~ l l  ofR~ghtsirluchgave thecltlzen cenaln ndits  that could be enforced by 
h e  corns.  Specifically, theplalnt~ffs mHeAkoio s o u h t  adeclaratlon (and 
axn to fhabeas  corpus) to theeffect that thePreventlveDetentlonActof 
1958, w h ~ c h  gave the Execut~ve power to arrest and detaln a person 
without tnal for up to five years, and under ivhlch theplamtlffs had been 
detalned,\\asunconstln~tlonal by v l m e  ofArt~cle ( l3(l)  But the Supreme 
Court, pres~ded over by then C h ~ e f  Jus t~ce  Arku Korsah, held that the 
declarat~on contamed 1nAnlcle 1 ;(I) d ~ d  not Impose on thepres~dent an 
obl~gatlon that could leyally be  enforced ~n a court of law At best, the 
declaration lmposed on the Presldent only "a moral o b l ~ g a t ~ o n  and 
prov~de[d] a yardst~ck by u h ~ c h  the conduct ofthe Head of State [could] 
bcmeasured by theelectorate " AbreachofArt~cle 13 ( I )  thereforecould 
be remed~ed only through the ballot box. not through the Couns To 
borrow AA. D ~ e y ' s  temi~nology,"Artlcle l i ( l ) .  as construed by the 
Suoreme Court. fomied Dart ofthe "const~tutional moralltv" but not the 
"cdnstlrutlonai l a w " o f ~ ~ n m l a i ~ ' s  Ghana B y t h s  Interpretat&,, the Court 
effectively ousted the Ghana~an  judlclar). of all junsdlctloll In matters 
penalnlng to the conduct ofthe Presldent 

ThemmpactofReAkoto onclv~l and polltlcal I ~ b e ~ l ~ e s  Inhhmmah's Ghand 
wi.ds far-reachmy The powerofextra-jod~c~al dctentlon, which in ~ t s  early 
years ( i  F ,  1958-1961) was dlrected against essentlallytheleadersh~p o f  
h e  Opposltlon (polltlclans such asR R Anlponsah. Modesto Apaloo. Anoh 
Quarshle, HenryThompson,Attoh Oklne. and Ashle Nlkol) and thereby 
affected only asmall sectlon ofthe polltlcdl elite, became after the Court's 
declslonon 1961 an ~nstrument ofmass represslo" By the rlme o f the  
1966 coup, there were well over 1,000 pollt~cal detainees 111 Nkrumah's 
pnsons. w h ~ c h  had also In 1963 and i 965 witnessed the traglc deaths, 
respect~vely, ofobetsebl-Lamptey and J B Danquah, bolhploneer~ny 
figures In Ghana's struggle dgalnsr B n t ~ s h  colonlallsm " In shon ,  the 

" Dcc?, lnlroduccon l o  thc Study o i lhc  La\+ oichc C o n i < t ~ ~ t ~ o n  (6th cd I ' l l51 c r -~1x8  

AAObcl icb-~. lmplry and Dinquah were mmong Ihc B p  h , \  ' n,,,onrlsr lcrdcri  \ihO \ \ere 

r n c i ~ c d  and dctrncd n 9 4 6  bu the B r ~ t i i h  calon~rl  oi t thort ,o in  thr thcn Cold Coast on 
char j cso in i l#ga l inpmd argvnlilng rile p r o ~ c i l  march o i r c r i m n ~  G o d  Co i i r  M o r d  Mar 11 
vcferrni  m d  ~ h c  nrt ,on\ i~dr a n t  calantal r o t s  rhvr # r  cr#i$crcd Tllc olhcr mcnlbei i  of ~1,c  
graup\ ieic hkrn8llrh L i ! l l rmOior -A t lah .  4La 4d je  and i i u i i o -4ddo  



judlclal lmpnmaturwhch the Korsah Coungare thePrerentlveDetentlon 
Act by ~ t s  decision ~ n R e  Akoto emboldened the w~despread (ab)use of 
that la\v '' 

In one respect, ReAiioto represented thejudlclal affirmatjon ofwhat by 
1961 was polltically lndlsputable that Presldent Nkrumah was above the 
law The @end ofevents follo\\lngReAkoro lent even greater credence to 
t h s  assessment. In late 1961, thehbah-controlledParl~ament passed 
huo b~lls, followmg labour unrest mtherailway lndushy The first lniposed 
cnni~nalpenalt~esonanyoneconv~ctedofpubl~shnsdeiamatoryor~nsult~ng 

cases ofheason, sedltjon, notlngand unlawful assembly, Eom whch  there 
could be no appeal 

I11 December, 1963. follo\\~ngthe acquittal ofthethreepnmarydefendants 
(Tawla Adamafio, CofieCrabbe. and Ako Adjel) charged with consplnng 
and attemptinsto assassmate Presldent Nmrnah atKulun.qgu (m northem 

2 " ,  
T o t  Gu~iry"verd~cts ThePresldent also demanded that Parliament over- 
turn the acqu~ttals. an order w h ~ c h  the Leg~slature dutjfully obeyed by 
declaring the Court's rul~ng"null andvojd'~' Followmg that, and ~n clear 
disregard ofthe common law rule agalnst " d o u b l e j e ~ p a r d y , " ' ~ ~ r n a h  

4 '  I" 1993 r h c ~ h r n r ~ u p r ~ m c c o u n ( p c r ~ u i t ~ c c ~ s f l r o n - ~ ~ n ~ a m n ) , ~ p e a k ~ ~ g ~ f r h ~ c ~ ~ ~  

n Re Akolo scarrd rhs! t "ml i icd rhc opportunly lo des8gnvrcd rnacle I3  of rhe 1960 
Canitl!utlon us r 6111 o i  Rrghci 'The  korioh Court I S  cena,nly vulnerable ro a charpe of 
l~lcrsl~sm. iormaknprhelepal ,mponofrcanic!ut~onal pravlsmn cum on ~hcdrancr i ' u i co f  
chcuord "ihould"#nireod oithemoreoblprcory"iha1I "Buc ~n fameis to the Coun. ~ r r n u i t  
be conceded rhrl uhcn proi l i lon 1s mended l o  be lepsly obllgalory proper drahminihlp 
d l c l v t c ~ ~ h c  use ofuord i  connocnpobl~prcon such ai" ihol i  'or ' , rnuir .  nherfhan words of 
d8icretlon or apclon. k e  'may' and "should ' Morcovcr, ~f must not be iorgoncn chat the 
1960 Conirlculon u r i  the product of thc I\krumuhlCPP-donrnsced Parliament, therefore 
Iheconitruct~onuhlch rheKoriah Cauflgaveloan~clc I3 # n  Re Akolomare lbkcly mrrorcd 
rhc ncenr oirhcdrahcri  offhat p r o i ~ i i a n  - rha! I S .  chuc kkrurnah was no to be lcpslly bound 
by thc prov, ion 



had thedefendants re-tned by a ne~bly-const~tutedcourt headed by the 
new ChefJustlce(Sakodee-Addo) appointed by thepres~dent to replace 
thed~sm~ssedChiefJust,ceKorsah Predlctably,rhene\c courrcoiiv~cted 
the defendants ofthe charges oftreason, and sentenced each ofthem to 
death. m m a h  later commuted the death sentences to life ~mpnsonmenr) 

Contemporaneously, Nknlmah rushed throughParliament a bill that gave 
thepresldenrpower, ~n thenanie o r t h e  national ~nterest," to set asldeany 
judgementofacourt What nominal !ndependence therest ofthe Judiciary 
shllretamdu,aralsoabroeated bvanamendment to theConstln~t~onoarsed - .  
by the CPPParl~ament ~n 1964 Under Sectlon 6(c) ofthe Const~tut~on 
(Amendment) Act of 1964, the Pres~dent now had po\+er to dlsn~lss other 

lure one-party state, Nkrumah now had complete control of all three 
branches ofgovernment. 

In h ~ s  book Nkrumuh ondiiie Ghana Revoiuiion, the famous West In- 
dlmpm-Ahcamst andmtellecn~al, C L R James, alongstandmy hend of 
Maurnall, descnbedthepres~dent's 1963 dismissal ofChefJustlceKorsah 
as theoneact which "showed thedegenerat~on not only of'he regme, but 
of [Nkrumah's] own conception of goiSernment " Lrl James' iS!ew, 

Nkrumah's saclane ofthe ChiefJustlce Inreacr~on to an unfarourable rul- 
Ing from the bench "destroyed at one stroke thejuridlcal,polltlcal, and 
moral shuchueofthe Ghanaan state, and automatically placed on the agnda 
a violent restorallon ofsome sort of leyal connection beween government 
and woulat~on." 1ndeed.Nknunah'r assemonofoersonal conhol over ludl- . . 
cia1 tenureand declslons, at a time ujhen pollt~calprotest and opposltlon 
hadalsobeenoutlaw~eff~tlrelysealedoffallavenuaforc~vll and peaceful 
pol~t~cal chanye mGhana afact that warc~ted~njustlficat~onoftheFebru~, 
1966 coup ii'elal that overthrew LheNkrumah gorenmient " 

'* 'me rule afalni l  'double jeopardy" cmabader (he prlnclple that '  no man shall betrscd or 

punlshcd rwce  lor (he sanle affcncc" Thli prlnclple b r r i  the re-proiecul~an m d  c o n i c z o n  
antheiniiechargcsofr person ivho has been properly frtcd and ocqulrlcd by adulyconituled 
cou"crerc,s,nglai"fuljuridlcllon 



LnRepublicv Akosah, theH~phCourtwaspresented w ~ t h a n  opportunity 
to test t h s  possiblllty Thedefendant ~n that case objectedto the adrnlsslon 
lnto eisdenceofcertwn statements on the wounds that hehad not. onorto 
m&ng those statements, been hnformed o f h ~ s  nght to consult counsel of 
hlscholce, Incontraventson ofArtlcle 15(2) ofthe 1969 Const~tut~on. In 
rebuttal, the State argued that whth NRC's suspenslon of the 1969 
Constltutlon. the o r o v ~ s ~ o n  uoon whlch the defendant had ored~cated h ~ s  
objectlvemust bedeemed to haie been suspended, alongwlth all the other 
proilslons ofthat Conststutlonprotect~ng the nghts ofcnmlnal defendants. 

u ,  ~, 

a rule of low saved by the NRC Proclamation and not spec~fically 
abrogated by the suspenslon ofthe 1969 Const~tut~on. 

Although IheH~ghCollit's holdlngrepresented abold useofjudlclal power 
mdefenceofcltlzens'n&ts uideranulltaryd~ctatonlup, llslmpact beyond 
the~mmedlatecasewas llmlted by the fact that themllltaryreglne retwned 
the power to nulllfyanyjlldlclal dec~slon by subsequent decree, lncludlng 
the power to make such nulllficatlon retroactive Indeed, theNRCISMC 
had power legally to do whth thecouasand wlthjudgesas~t pleased And 
as later developments were toshow, thern~lhtarygovemment dhdnot shy 
away from showing the couaswherepower ultlrnately res~ded 

TheNRClSMC set up mll~taryrnbunals, which werevested wlthongnal 
junsdlctlon overa host ofnewly-mlnted c rmesas  well asotheroffenses 
o ie rwhch  the regular courts lutheao had onglnaljunsdlctlon Defendants 
who appeared beforethese mllltarylnbunals, membership ofwluch typh- 
callycompnsed bothmllltaryand clrlllan person appo~nted and removable 
solely by the goiemment, were accorded Ilnle, lfany, due process " 

5 ,  ,, Due praccri" in cr#mtnal ar adm\n \n ra t~ rcprocced~n~r  cn t~ t l c i dc i cndmts  l o  a bundle o f  

r8ghliard p re iump ton i ,  sn~ ludng  ( 8 1  o rcbulliblc preiumplion oinnoccncc, ( 1 1 ,  'hc right l o  
knoiv rhc o f fencca i i i hch  ore r c h r r ~ c  ( 8 )  the  right to 2 i a r  hcarsng befarc an lmprnial 
body  m d  ( u )  !he r r ~ h t  ra be repreicnlcd by counicl 



Bes~destransfemng~unsd~ct~onovercerta~nmaden to ~tsrml~taiytnbunals, 
theNRCISMC also ousted the regular Couns ofAppellate and Supervi- 
soryJunsdlct~on overmatten tned by the tnbunals " As ongnallypromul- 
gated, decrees l ~ k e  NRC Decree 90 provlded only that there shall be "no 
appeaYfrom declslonsofarnllltary tnbunal InR v,'ddifa,y Xibunai ex 
parle Ofosu-Arnnah, " theHlgh Court held that the words-"shall be final 
and no appeal shall Ile from such a dec ls lon"  ,n sectlon 4(7) ofNRC 
Decree 90 demed thecouns only appellate, but nols~ipervsot?, junsdlc- 
t~onover d e c ~ s ~ o n s o f t h e m ~ l ~ t a l y t r ~ b u n a l  Thus,NRCDecree90, In ~ t s  
onmnal forn~. dldnot affect the tradltlonalDoi\,eroftheHi&Court to Issue 
prerogative wnts upon proper appl~catlon by an aggneved p e ~ s o n . ' ~  
Accordmgly, the Hlgh Court concluded that ~t st111 had po\+er to cons~der 

expressly to oust the regular courts of both appellate and supervisory 

jurlsdlctlon In respect of "any actlon or proceedings of any M~hta ly  
Tnblmal " 

From theoutset, theGhmaBarAssoc~at~on regstered ~ t s  oppos~tlon to the 
mllltary tnbunals However, these tnbunals rema~ned f.mly In place, 
hold~ngmostlypol~t~cvl tnalsmvolv~ngchargesof 'subven~on,"acnme that 
was so vaguely defined as to encompass conce~vably every protest against 
the government In mld-1977, the governnient dlsm~ssed a number of 

"For a c o m p r e h c n i ~ v c d ~ i i u i i o n  orthc c g r ~  effect ~ r . ~ ~ ~ ~ t ~ ~ ~ l ~ ~ ~ ~ ~ . "  icc chapters ill: and 
w e n  o r s  Y ~ l m p a n g  Butr'sThc ~ r w  o f  lntciprctrtion ~n ~ h s n r  E ~ p o s r l o n  B crlciquc 
0991)  

" In  reach~ng lh~s ianc lu ion , f  hc prcrld#npjudge then Jurt!ceAbbrn (no- Ch~efJu i t~ce ) ,  

lnvakcd thc flmc hanaurcd common la., prlnclplc lhvl ihe,urisd,'l,on of lhc High coun to 
l i i u e p r r r o p i t l v c a r ~ f i  is not to  b c t r l c n  r w i )  by r i cp i i l i t u rcu~ thou l  cxprcrsirordirothrr  
e l lcct  

 he H g h  Caun ult~m.ilcly d s m ~ s i c d  thc appllct~on ror C c r t o r i r l  on i u b i l r n l r e  grounds 

T h s  d s m s r r l  i b i s  rmrmed on appeal Sec EL pancOrosu-4maih [ I9781 GLR328  



hgh-level publjc servants, mcludlng the ChiefJust~ce (Aru Crabbe), In a 
serles of reorlsals d~rected aealnst the orofess~onal and academ~c 
commun~tyfor mjtlatlng acampalgn ofurbanprotests and stnkes to back 
demands that the SMC government handover power to a transltlonal 
admmlstrat~on to be preslded over by the ChefJustlce 

In addltlon to m~lltary tribunals, the NRCISMC also established an 
lnrestlgative mut, the Spec~al Actlon Umt, whcharbltranly and sometimes 
forcibly Intempted or, In other ways, interfered wlth lawful judlclal 
processes and orders of the courts Indeed, disregard ofjudlclal process 
and authority by soldiers becarnequlte rampant dunng theNRC1SMC 
penod and, In time, gabense to thepracrice among the c~v~l~anpopulot~on 
ofsumnlo~m~g thea~d ofone's soldier-hendsor relatives to "settle"pnvate 
dls~utes extra~udlcallv or to sheld one from cnrnmal Drosecutlonorc~vll 

2 3 

llablllty for othewlse actionable conduct The combmatlon of a dual 
judlclal system, the ouster of the regularcourts'orlgnal and supervisory 

jonsdlctlon ober arange of lmponantmatlers, the removal ofsecunty of 
tenure forjudges, and the extra-judlclal actlons o f ~ n d ~ v ~ d u a l  sold~ers left 
the judlclary under the NRCISIMC wlth no real autonomy, except 
presumably m cases In whlch thegovemment took l~nle or no Interest 

Thegeneral stateofparalys~s Into whch the entlrecountryaas plunged In 
the four-monthmtenegum followmgthe fall ofthe SMC alsoaffected the 
functlorungofthecourts. In apubl~c  broadcast on June 17, 1979, Flt-Lt 
Rawhngs. Chalman oftheAFRC, assured Ghanaians that hsjunta would 
not ~nterfere wlth the lndependenceofsuch lnstltutlonsas theElectoral 
C o m s s ~ o n  and the Judlc~ary, statmg that "[alny government whch mter- 
fered \nth the aEam ofthese mdepsndent lnsbtutlons 1s an enemy ofmth '*d 

Nonetheless, IheRawlmgs-IedNRCesmbl~shed ~tsown'Teaple'sCourtr" 
to try such persons as were brought before ~t These mals were not open 
to the public, convlctlons werepred~ctable and sentences harsh and often 
w~onhcdox E~ghtfomerm~l~tuyoffi~ers,~ncludvlgthxepastm~l~taryH& 

5 8  , FIt-LI Rawl8ng's 17th lunc Address to the Ghana N i r l o n '  BBC Summary of i i o r l d  
Broadciil.lune20. 1979,air#lable ~n LEXIS,Ncwi Libra?? BBC FIC 
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ofGovemment (4cheanipong and Akuffo oftheNRCISMC, and Afnfa of 
the NLC). were puhl~cly executed by finnosquad after they werepresum- 
ablv tned i"oresumablv."because the "tnals" Nere secret). convicted and , , .  
sentenced to death by the A F R C s  "couns" on the charges o fcompt ion  
and abuseofoffice 

TheAFRC ousted theregularcounsofsuperr~sor).orappellatejunsd~c- 
tlon over the proceed~ngs and decls~ons of the People's Courts, and 
reserved for ~tselfthepoiver to approveormod~fythedecis~onsofits c o w s  
Moreover, the practice, which had begun durlng thehRC'SMC era, of 
soldiers extrajudlc~ally metlng out ponlshment and "settling" pn ia te  
d~sputes al thout lawful authonty grea exponent~ally and assumed more 
dracon~an proportions dunng the AFRC penod Thls. coupled ~ ~ t h  the 
general atmosphere of fear, intlni~dation and harassment by soldiers, 
undermined the rule of law and pushed the regular courts farther to the 

m a o w  

With the conilng into forceofthe 1979(Th1rdRepubI,can)Const~h~t~on, 
the Supreme Court ofGhana Nas re-establ~shed to replace the full bench 
ofthe CounofAppeal as the highest AppellateCow The Supreme Court 
was agaln vested w ~ t h  power to revjew (upon appllcatlon ofan a g y e v e d  
party)theconst~rut~onal~tyofanExecut~veor Legislatwe act In X f i o r v  

Atiorney-Genonl.'n the Court ofAppeal s i t t~ng  as the Supreme Court 
exercised l t spo~erof jud lc la l  re\ lew to rille that underArtlcle 127(8) of 
the 1979 Constltut~on. the holder oftheoffice o f C h ~ e f J u s t ~ c e  upon the 
conilng jnto forceofthe Constlrutlon"uasdeemed to havebeenappo~nted" 
C h ~ e f J u s t ~ c e  under the Constrtutlon and, therefore, dld not h a \ e  to be 
renorn~nated to that office by the Pres~dent or be requlred to submlt to 
Parllamentaryvett~ngand approval By thjs mlmg ofthe Supreme Court, 
Pres~dent L~rnann wasprevented from camingthroughivlth 11)s announced 
mtentlon to re-nommate the then Ch~efJus i~ce  (Apaloo) to thesameofice- 
an act whjch would haierequlred the mcumbent to go beforePurl~ament 
for confinnation and, thereby rjsk belngrejected bythat body Judlclal 
independence d ~ d  not otherw~se come under any real threat from the 
executi \eor fromParllanient dunng thenbbrewated tenureoftheTh~rd 
Republ~cai government 

''' I I ' IE I I ]  CLK 63- 



Upon the forclble overthrow of the T h ~ r d  Republ~c on 3 1st December, 
1981, all the powers ofgovernment were vested In the net- PNDC by the 
PNDC (Establishment) Proclmatlon. The 1979 Constltutlon was sus- 
pended; but allpre-enlstlngcourts andmcumbentjudges were to remaln In 

place, subjecttothepmclamat~onand all otherdecrees (nowcalled"Laws") 
ofthePNDC. In adepartiue From past practlceofm~lltaryadmm~strat~ons, 
thePNDC d ~ d  not abol~sh thesupreme Court, desplte thesuspenslonof 
the 1979Constltut1on. Thsgestured~dnot, however,~mplythatthePNDC 
government had a favourable oplnlon ofthe Supreme Court or ofthe 
pre-exlstlng jud~clary, for that matter Qulte the contrary Wh~le  ~t 
pemuttd thecouns to WnMue operatmg(albelt at ~ t s  sufferance), the PNDC 
established (by PNDC Law 78) 11s own parallel')udlc~al"system, kno\\.n 
as thePubllcTnbunals, to w h c h ~ t  transfeiredjunsd~ct~on overseveral new 
and broadly-vmttencnnunaloffenses 

In announc~ng the establishment ofthese "people's mbunals," Chalrnian 
Rawlmgs, h s  tlrneat the headofthePNDC, stated that thepurpose ofthe 
tnbunals was to dispense "revolutlon~justlce" to persons charged wlth 
"cnmes agalnst the people bD" Proceedings of the tnbunals were to be 
"generallyheld ~npubI~c''and defendants were to beentttled to Counselof 
thelr cho~ceand to an opportunity to cross-examme witnesses But the 
tnbunals, in the words ofPNDC Chairman Rawllngs, were "not [to] be 
fettered in theuprocedures by technical rules which ~n the p a t  prevented 
the course of just~ce and enabled criminals to s o  free "6' Thus, the 
burden ofproofat the trlals held by the publlc tnbunalswere generally 
we~ehted aealnst the defendants. who often were arra~ened before these u - 
bbunals w ~ t h  a presumpt~on ofgullt and, therefore, pract~callybore the 
burden ofproving thelr Innocence beyond reasonable doubt. 

The PNDC publ~cmbunals were Sven thedlscretlon to seek the Intelpre- 
tatlve op~ruonofthe Supren~eCourt on questions oflaw Theseoplruons 

bo See Pransy B Gupte, "Ghanalm Rulers Shake Upcourts; New York Tsmri, Jan 7, 1982 
?.-A.ac I I (quor8nsGhanr rrdto) 

lb id 
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were, howe\er, to be merely ad \~sory  and of no hlnd~ng effect on the 
publ>c tnbunal Needless to say, no such oplnlon was ever sou_eht hy a 
publjc tnbunal APubl~Tnbuna lsBoard  wasestabl~shed and charged, 
~nlerillril, with selectmg thememhers ofapubllc tnbunal. Memhers ofthe 
Public Tnbunals Board were appo~nted by the PNDC, wh~ch  also had 
unfettered djscretlon to remo\e a member ofthe Board 

Sectlon 9(1) of the Publ~c  Tnbunals Law" ppro\lded that "no court or 
tnbunal shall havejunsdlctlon to enteltaln any actlon orproceedlngwhat- 

The courts of Ghana were spcc~fically barred from entertalnlng any 
appllcatlon for, or Issuing, a wrlt o i  habeas corpus. mandamus, 

, . 
Appeals Tribunal, members ofwhlch had no guaranteed tenure. to hear 
and determlneappeals from thedec~s~ons orordenofthe\anous Regonal 
Publ~cTnbunalsand Comnuss~ons oih~qu~r).establ~shed hy thePhDC A 
declslon oftheUatlonal AppealsTnbunal was to be final 

The GhanaBarAssoclatlon saw the new system oipubllc tnbunals as an 
attemptby thePUDC to margnal~rex~devenh~allyelmnnateGh~~a'sre~lar 
judlclary. As a result, theGhana Bar announced a boycott ofthepubllc 
mbunals Thealreadvch~ll* relations beh\een the831 xld Judlclan on the , , 
hand, and thePNDC, on theother. reached their lowest polnt when, ~n July 
of 1982, three H ~ g h  Coun ludges and a ret~red A m y  Officer were 

these extra-judlclal murders. lmphcated cenain key government insiders, 
~nclud~ngsomemembersofthe PNDC ~tself Later, five persons. among 
them amemberofthePNDC at the t~ rneo i the  murders, weremed, found 
guilty, and sentenced to death by apubllc tnbunal for the abduction and 
murderofthethreeH~ghCoultjudgesandtheret~redhny Oflicer Thesc 
sentences, however, were not suficlent to dlspel mmours, orallay w ~ d e -  
spreadpubl~csusplc~on,oimored~rect compl~c~ty  andculpab~l~ty on the 
part ofthe PNDC 

PNDC Ldlr 24 O ~ l e r  i~~pcricdcd by PNDC La>* ,S) 
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In June 1983, rnll~tant supporters ofthe P h n C  marched o n t h e j u d ~ c ~ a l  
dlstrlct of Accra, announced a takeover of the Supreme Court, the 
dlsmlssal ofthe Judlclal Councll, theabolltlon ofthe post o fCh~efJus t~ce ,  
and the ~ndefimtcclosure ofthe Ghana Law School, aspart o fa  processof 
establlshmg aso-called "people'sjudlclal system "b' Though these actlons 
ue re  later reversed (but not repudiated) by the P h n C ,  supporters o f the  
government had clearly Indicated that they were prepared to use extra- 
legal methods, mcludlngphys~cal ~ntlnudat~on, to cow t h e r e g u l a r j u d ~ c ~ v  
mto obe~sance Pro-PNDC "people's defencecomm~nees"(PDC'sjjo~ned 
soldiers once again, in admlnlstenngextra-judlclally t h a t  own brands of 
soc~al jusuce Thc defncto pnvatlzatlon oflaw enforcement b ~ P D C s w a s  
especially uldespreaddunng the early yearsafthe PNDC Needless to 
say, the schlsm bctween the l e ~ a l  cornmunlty and thePNDC remslned 
umnended, and publlc tnbunals remalned f im~ly  ~n place throughout the 
remalnderofthePNDC'seleven-ycarscontrol o\ergovenmmental powerm 

W~th~ere~nhoduct~onofcons t~h~t~onal  democracy, thejodlcla~yno longer 
exlsts at the sumcrance ofpresldent Rau11n.s and hls government. To the 
contrary, the regulajudlclaly has emeged const~tutlonally, oonceagan, as 
the r~ltmiaterenos~torvofthe ludlclal oowerofthe State. Althoueh "oubhc , - , .  - .  
tnbunals" have bezn retained, In name at least, the~rprocedures ha\e been 
regulanzed to conform wlth constltuuonal due process standards In 
a d d ~ t ~ o n ,  the tnhunals have now becn subord~nated to the superv~soryand 
appellatejunsdlctlon ofthe regular courts 

It seems remukablelndeed that the G h a n a ~ a n j u d l c ~ ~ h a s s u r v l v e d  rela- 
tlvely mtact, at least shucturally, Insplteoftheeffortsofsuccesslveml~tary 
r e q e s  topush~asjde the regulacourfsIn favowofthc~rovm "courts"and 
tribunals Ironjcally, the judlclaly's seemlng r e s ~ l ~ e n c e  mlaht be the 

'-For 3 b r ~ e l i u r i c y  orthe Ph1)C'r o i e r r l  asendl 2nd r c c ~ o n i  in the arc. a i la i l  md i o c ~ r l  

jurtlcr see rv l i leOcquz>c 'Lnr. J u s l t c ~  and thc  KcroIu#on:~n ghnr undcr lk PNDC IE 
Cymsh  B o l d  cd ,Code i r~ r  14011.al 1 5 5 - 1 7 ,  



oustlng the regular courts of jurlsdlctlon over n host of matters, and 
chamellng"pollt1cal cases" to their own tnbunals, rather tham tluougJ~ the 
regular courts, may be sald to have marginallred the courts In some 
respects Yet, on the positlve s~de ,  that practlce also spared the courts the 
ordeal of oracticallv beme forced to leeitlnilze the arbltraw laws and 

The mst~rutlonal lntegntymd profess~onal ethos ofthejudlclaq would have 
been severely, and perhaps meparably, damaged had successwe mllltary 
governments not created parallel and compliant tnbunals, and had they 
chosen, ~nstead, to make the regular courts pass off on all manner of 
oppressive laws and actlons. Ln some ~solated instances. the courts of 
Ghana could not escane beme nlaced In that aosltlon. But. on the whole. ~ u. 

the various decrees oustme the courts of~unsd~ct ion  over a number of 
actlons snctloned by the ~lulltaq saved the cows generally born havmg to 
lend thelr impnmatluto theactlon ofthemlitarygo\,emrnents 

The 1992 Constltutlon now glves the judlclary renewed stature and 
~ndependence w ~ t h n  a system of separation of powers. Underthe 1992 
Conshtutlon, asunderthe 1969 and 1979 Constltutlons, the Supremecourt 
has the all-lmportantpowerofjud~clalrev~ew, whch places thecourt In a 
oosit~on to restram and check unconstltutlonal acts even ofthe President 
h~ fact, smce thenew Constltutloncame mto effectm January 1993, pnvate 
plant~ffs, mcludmg notably, the opposltlon New Pamot~c PaiiyltyP). have 
prevaled against the govemnient ~n a numbeiofpol~tically slguficmtcases 
declded by the Supreme Court 65  

Thespateof~mt~al "defeats" suffered by thegovemment In theseconstltu- 
tional cases, prompted an aggrieved Pres~dent Rawlmgs to registerpubl~cly 

" See, c g , he.  Paircolic Parir i Elucroral Coninirision Sup Cr . Sulc No 11891, I 7 X u g  

I991  (op delivered 16 Scpf . 1973) (en~a#ntngoulgongdi i l r#ct a i i emb l~e i  l romapprovlng 
soiernmcnl-nom,nated dl i r r lcr  c h l e i  excu, ,res ahead or lmpcndlng d,irr,ct a i i cmb l )  
elerc~oni). h'puPoirioircPorlyr Cliario Brondcnir!,igCorp. Sup Cf .Su# tNo  1873 22 July 
1991 (op dellvorcd 10  No, I993 (ardcrlng irarc ouncd brordcair8ng scarion, puriuanr la 

r n ~ c l c i  55(1 1) and 161 a l  chc Conillturlon, lo grant fhc oppailflon part) "raw and equal 
acreis lo 81s l r c ~ l h t e i  w l t h n  r i ro uecki,"lo enable (he pan) toprcicnt  publicly ~ t i i l c u i o n  
fhc government's budgcl), h ' e ~  Pa i r io t , cPor i~  v lrripecror Geriernl o/Pol,ce, Sup Ct , Sulr 
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h ~ s  disapproval of the enhanced power of the Supreme Coun and to 
accuse the court (In h ~ s  State ofthe Nat~on address In 1994) of us~ng 11s 
powerofjudlclal reilew as an excuse to s t a g  a" jud~c~al  coupd efnt"of 
sorts by supposedly usurplng the authonty of the elected branches of 
government * 

- ,  

GhanaBar, on the other hand, also doubted Rawl~ngs'democrat~c bona 
fides, and suspected that p e n  an o p p o m t y  the Pres~dent would attempt 
to "pack the courts" and therebybend thejudlclaiy to h ~ s  w~shes Thus 

Yo 3193:22 July, 1993 (op delivered 30 Nov ,  1993) (srrklng down us uncanitlturlanrl 
secf,onsofthe Public Order Iru requ!r~ngorgsn~zcri m d  psnlc~prnts ofprotest marches and 
demonirral~onr to oblrln prlor pollce permlsr>an), Veu Pvrriorrc Port? v Attorney-General 
(rhe"31st December Caie"), Sup CI, Sull Yo IL93 .29  Dec 1993 (op delliered 8 March, 
1994 (en~olng s unconir~tul#onrl the planned celebraton b? the government ofthe annlver- 
s q  ofrheRawllnpi-ledcoupof3lil December. 1981. sapubl8c-funded nsllonsl hollda?) 
Fora brief bur~nr~ghrful.d~rcuir~onoftheieand orhercareidec8ded byrsupremecoun, iec 
chapter ten ot Bzaxpong Bulo r The Lab  qiitiieipierar8on i n  Chvno 

66 The one a s c ,  above all, whlch clearly was r thorn ~n the flesh ofthe Rawllngr 
povemmcnl ls the 3lri Decinlber Care, r rul t  bioughl by the leadlnp opporll#on psny to 
enloin the ~avernmenr'i alanned celebratcon from aubllc funds o f3 I r r  December 1993 as a , " 
public hallday lo maik the date ofthe 1981 Rrwl8npi-led coupd'etal tht toppled the conrtl- 
rur~onallyelecredThrrd Republcm povernmenr o fDr  Lmann The plalnrlffiarpued that the 
mandator), tax-iunded celebrar~on of an eient such as the 31 December, I981 c o i q  d aar. 
whrch war a farclble m d  extia-conrtlt>onrl remoial o f a  Irwfull? m d  democirlicrlly conrtl- 
tuted government.ws lnconilitenr ~ 8 t h  the i p l r ~ t  o f  the 1992 Conitlrur~on, ieieral pro+!- 
rlonr o f  which are deslpncd lo prevent future coups and to encoupape Chanatrnr to res#sl 
attemptslo forc~blyoienhrow aconir~rurionallyconir~luted goiernmenl Ina5-4dcc$slon. 
the Supicme Court pranted the lnJunclon rough, b? the plalnt l i i i  holdlnp that r tax-fundcd 
celebratnon ofan event marklnp the extra-conslrlur~onal remoial o f 8  conir~lur~onal goiem- 
men, was #"deed lnconilr tent  with the anti-coup m d  pio-democracy s p l i t  o i f h e  1992 
Conilllullon 

Followlnp thc Supieme Coun'r liiuance fo the ~ n ~ u n c l ~ o n  prohlbt8ngrhe publtc- 
funded celebraflon o f  3 l i t  December. 1993 as a publc hollda?, the government releved s 

firstsnnlvcisar) o i the~our th  ~ e p l b ~ l c o f ~ h a n a )  from December 31. I993 toearl? ~anuar?. 
1994 T h s  m o i e w s  rnrerprered~n cenasn quanersasan ind~recrwryoicelebrrt#ngrhe3lrt  
december coup. 8n dlrieprrd ofrhe Supreme Coun #njvncl#on SeeThe Independent. Vol 3 
No 55 (Jan 12-18, 1994) 
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when In 1995, Justlce ~saacAbban.~hen a ~udstlce ofthe supreme Court, 
was appointed by thepres~dent (ulth Parliamenraryapproval) to the head 
ofthejudlclqas ChefJusuceofGhana the GhanaBarAssociauon sw~ftiy 
andpubl~clyopposed thenommarrons 6' 

TheBarAssociationclamed that rhe appolnhnent oftheChefJustlce had 
been ~ushed throu& Parliament without sufficrent tlme for debate or public 
comment Inadditron. the association charged that thenew Ch~efJustice 
had, dunng h ~ s  tenure as a Justlce on the Supreme Court, privately 
retracted and revlsed his opinion In apol~tically-sensltlve case after an 
article appeared In a newspapers allegrng that he had comm~tted an 
embarrasslne error of attnbutlon which soueht to cast former Pnme 
Mmlster Busla, an iconoftheRawlrngs' opposltlon, ~n bad light. TheBar 
Association stated that t h s  lncldent called Into questlon Just~ce Abban's 
lntegntyand rendered hm'bnfit" for theh* officeofChefJust~ce b8 In 
fact. theBarAssoclation filed sult In the Suoreme Coun. aslane the Court 
todeclare JustlceAbban'hnfit" for theofficeofCh~efJust~ce, and tonullify 
h s  appornhnent to that office. The assoclatlon based ~ t s  claim, interalto, 
on aprovlslon oftheConst~tutlon l ~ m ~ t ~ n g l u ~ h j u d ~ c ~ a l  ofice to seasoned 

67 One ms~hc  wonder r h y  the barai ioc#al#on uau ld  proreit the apponcmenrai C h ~ e f l u i r ~ c e  

o laper ionwho~ ia i~n~ng~u i r~cea fcheSupremeCaun meexp lsna l~on l~e i~n !headd~ l~ona l  
powers whlch are ercrclsed by the Ch8efJuircc noc only ~n h8s capac~ty as adm~ns t ra t ve  
herd o f  lhejudlc8arv bur also vlr-o ,is hsi peers on <he Court Because o l a  coni l#rur~onal  
o m ~ s i ~ o n ,  I I  ti the ChcfJust8ce ,ha< selects live-memberpanels o f ~ h e  SupremeCoun to hear 
psnlcular cases As !he d ~ s c u i i ~ o n  on p a ~ e i  63-65, lnfio. w ~ l l  i hou ,  rhss places too much 
Dower tn !he hands o f  the Chief  Juil8ce and ~o ten t l a l l v  undermlnei the dec~r lonal  ~ndcocn- 
dcnce o l thc  orherjuif8cei  on rhe Caun  un ie i i  the p;ocedurc for empaneling ,he Supreme 
c o u n  8s conillullonally rei lzed I "  a manner ,ha, cakes away ,he poser o f 8  Ch,efJus,,cc. 
dcllng alone, lo dclermlne which judges hear whlch cries, appovnrmenti to the ofice will 

"The bar aiioc!alton'i oppoi#rlon was rcnforced b y  thc hc! rhal the Supreme Coun (a! 

about thciame rmc )  had sentenced,amonqothcn. a Iru?cr and columnli! for the Free P r c i i .  
an avoircdly anu-Rawl lngi  newipapcr. to  serve a one-month prlson sentence ( ~ 8 t h  hard 
labour) lor  cr8mlna contempt ar#slnS our o f  !he publlcatlon ,n the neuipaper o f  lhc anicle 
uhlch called artenrlon to  l u i l i ce  Abban i enor ofartr~buf lon and cairlgafed h ~ m  #n no unccr- 
taln terms for the mlstake See Daeei - . mfra lor  r d ~ s c u i i ~ o n  o f  this case and 11s . -- 
mpl8caf1oni forlud8cal accounlsb~lhty~n Ghana 

Page 40 



lawyen oYhgh moral character and proven mtegnty "" The case, Ghario 
Bar Associorion v Attorney-General & Ju~Ilce Abban (the "Abban 
Crrse"), was however dlsmlssed by a five-member panel of the Supreme 
Court,'owhch hadalso earher dlsmlssed an appl~cat~on by theBarAsso- 
elation requestmgthat thechallenge tothe c h e f  Justice's appomtmentbe 
heard by the full bench ofthe Supreme Court. 

Although theBarAssoclat~on dld notpubllcly state so, 11 appears that 11s 
oppos~tlon to Jushce Abban's appointment as  ChefJust~ce stemmed larsely 
6om ~ts behefthat thejudgemght be undulybeholden to Pres~dent Rawhgs, 
abeliefthatno doubt stemmed kom thedetuls ofJust~ceAbban'sjnd~c~al 
career 

JustlceAbban fint came to public noticeand attention when, asaludge of 
the HI& Court, he w a s  appomted Electoral Commlss~onerto oversee the 
conduct ofthe 111-fated "Unlon Government"" referendumcalled by the 
Acheampong-led SMC In March of 1978. Perhaps In recogmtlan ofthe 
transparent and lncompllant manner In served hls abbreviated tenure as 
Electoral Commlssloner," lushce Abbdn later was appointed, dunng the 

e9sceC0nst ofGhana(I992) art 128(4) 

'oi~~fo~r-ro-~nedcc~i~on,fheSupremcCoun(perJuir~cciKpegsh Bamford-AddoHayiran 

B e n ~ r m ~ n  andAd~abeng) upheld a prcl#m#nary objccrlon by thedefcndantirhaffheplr~nt~fi' 
clalms rr~ied a nonjurt~c'able "pa l~ f~ca l  question " Just~re Ed\vard Wlrcdu dlisenfed on rhls 

Houe~er ,  hc a g r c e d u ~ t h f h c m a j o r ~ r y f h a f f h c  Courtcould not properly r i i en ju r l i d i c -  
,#on o ie r  the matter Unlike the majority, houeier, Juitlce Wsredu based hsi oplnlon on 
Article 146 afthe Conirltutlon, which sets fonh the bassand procedure forrhe r e m a ~ r l  afa 
Ch~efJurr>ce For ad~scu i i l on  ofthe pal l t~cal queif~on ~n doctrlne ~n the conte\r o f r o n i t ~ t u ~  
t ~ ~ n a l a d j ~ d ~ ~ a t ! ~ n  under iheFounhRepubitc, reed~rcvsi ian I" roomotei90,9I and 92,in/ro 

71.. , Lnlon Goiernmenr" (,\lobom Aban) ivu a proposal for anew forn? o f  elccfed "no pany" 

qoiernmcnt ~ 8 t h  fannal mirltut8onal representaflon for the m ~ l ~ t r r y  and the poltrc The 
represenfarlon o f c ~ v ~ l a n i .  i o l d ~ e r i  and police personnel ~n fhc formal structures ofgobern- 
men1 u u  touted u r klnd o f  'holy lr lnl t i"  that uould un te  all i c c r~on i  of  the Chanaan 
p~ l i t l ca l  eltle ~n the running o f  the Stare M a l e i e r  # t i  #nru,t!ve appeal. Nkobonl Abari %as 
percelied by most Chanalns as a pretext for the conir~fuftonal#iat#on and. thus, perpcruatlon 
o f  mli8tar) rule ~n Ghana For a thorough dlicusi8on ofthe Unmn Government debate and 
eienfs iurroundinp the campaign and referendum see chaprer7ofM1kc Ocquayc'sPof#iic~i~n 
Cfianv 1972-1979 
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bnef AFRC Intenemurn, as Chamnan of the AFRC Soclal Tnbunal 
establ~shed to complete the outstand~ng docket of the AFRC People's 
Courts, upon thecounhy's rerum to constlhlt~onal rule In September 1979 
lustlce Abban acceotance ofthis rolemust have. no doubt. seamed hlsnes 
to the tadittonal legal estabhshnent, but at the same time it must have earned 
him the personal trust ofRawl~ngs (then C h a m a n  oftheoutgomgAFRC 

junta) 

Dunng theThlrd Republ~c, lustlce Abban was nom~nated to the Supreme 
Court ofGhana by President Llmam, but h s  nomndtlon\%as rejected by a 
majont). voteofparliament Later, when Rawllngs came to power agaln, 
thls tlme at the head of thePNDC, ~t was revealed In testimony before the 
PNDC created Nat~onal Inresttgat~ons Committee (XIC) that Justice 
Abban's nomlnatlon to the Supreme Court In 1980 had been rejected by 
Pallament bccause he had refused to lmplicateRawl~ngs m theNovember 
1979 "Usher Fort jailbreak" Incident, In uhich a number of soldlers 
conv~cted by the AFRC "courts" forc~bly teed  themselves 6om theusher 
Fort Pnson m hccra Asproofthat Rawlmgs 'confidence In lust~ce Abban's 
Intemty had not wavered, thePNDC Chairman appointed thejudge to the 

theilejure govemnient ofGhana ca ter  dumg thePNDC adrnlmstratlon. 
Iustlcc Abban took a leave of absence to serve as Chlef lustlce of the 
lslandA[ncan natlon ofSeychelles, apos~t~on he vacated In May 1993) 

OnceRawlln~s'  1995 appointment oflustlce Abban asCh~efJust~ceof 
Ghana~splaced ~n ~tspro~erh~stoncalcontext,  ~t becomesapparentwhy 

, , ,  
Associat~on'sopposltlon, vhichuas also backed byatwo-ueekboycotf 
ofthecourts, IustlceAbban hasremalned asCh~ef lus t~ce  

'' See hlkeOcyuaye ibrd. 21 17-105 
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to the appointment. there is no galnsayng that the open and dec~dedly 
partlsan fracas that attended that appointment was a setback to the cause 
ofjudslal mdependence in Ghana'sFourthRepubllc Smce lustse Abbm's 
appo~nhnent, there have been other less-publ~cized, but also conh-oversial 
appointments to, and departure from, the Supreme Court. At the same 
time. the oovernment's earlier tra~l ofdefeats before the Suoreme Court 
seems to have abated, lending anecdotal support to chases that the Court, 
wlth ChlefJustlce Abban at the helm, IS b~ased in favourofRaw11ngs' 
government 

Reqardmg the lattercharee, it must be emphas~zed that the Supreme Court . - 
need not be antagonistic to the government or to thepres~dent In order to 
establ~sh its bonafides as apol~t~cally Independent court. Indeed, except 
when amustdeal wlth an "llleahmate oovemment"(~.e.. a eovemmentthat , 

IS not electorally establ~shed or electorally accountable), acourt that is u 
prior! antagonistic towardapariiculargovernment runs theriskofunder- 
cutting ~ t s  own authonty and crediblllty Llke evelyothur party that ap- 
p e a s  before acourt, the government qua l~tigant 1s entltled to unpartlality 
and fa~mess (no less, no more) from the bench. Moreover, the ~ndepen- 
dence ofthe Supremecourt (or ofany court, for that matter) must not be 
measured by a sunple arithmetic count ofwhch or how many litigated cases 
the eovernment winsor loses. Thecourts must be ~udeed. Instead. bvthe , - .  . a  

wisdom as well as the legal correctness and sufiiclencyofthe reasoning 

and pruiclpled analysis b h c h  they put foith ~n support oftheirjudgements. 
And ~n the area ofconstltutlonal intelpretation the performance of the 
Suoreme Court must must also be assessed on the basls of whether ~ t s  
decis~om promote or undemune underlyins mnst~hlbonal pnnc~pler ofppu-  
lar sovereignty, accountab~lltyin publlc life, and respect for human rights 
and socialjustlce. 

ffthe view persist, especially arnonsmembers oftheBar, that the Supreme 
Court has become practically thejudlclal arm of the government ~n office, 
the fume ofcomtlhlhonal~sm In Ghanawlll be greatly unpenlled A loss of 
coni5dence ~n the Court wl l  make o l m t ~ f f s  l a h ~ e r s  reluctant to take con- 
stltutlonal cases to the Court, soas to avert the perceived nsk ofcreatlng 
"bad" constltuhonal precedents On the other hand, ~fpalpable comt~tu- 
t~onalbreaches gounl~t~sated, the underlyngpmctlces and behanourwU, 
w ~ t h  time, take on the force ofcoi. xntlon And once they ach~eve the 
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statusofconventlon. suchunl~t~gatedconst~tut~onal breachescould become 
de/ucro apart of the constlnltlonal l i i ~ > o f  Ghana 

in short. an appearance of blas on the part of the Supreme Court. 
especially toward an ~ncumbent government, \wII h~nderthe smooth evolu- 
tlonofconst~tut~onallsm anddemocracy ~n Ghana Stlll. lt seems rather 
hasty to pronouncejudgement on the performance and ~ndependence of 
the Ghanmanjudlclayunderthe FourthRepubl~c s~rnply on thebas~s ofthe 
"rlctones" scored by the government In certaln cases that have been de- 
clded by thecourts, and lnpart~cularby the Supreme Court. Indeed, by a 
purely numerical count, the Raivlmgs govemment appears, thus far, to have 

(the ",Vftnisrenul Appoinirne,zis Crise"), In \vh~ch the Court held that all 
persons nominated by the Presldent for appointment as Ministers of State, 
lncludlngM~nlsters retamed from aprevlous tenn ofthe Presldent. must 
rece~re  the "onor aooroval" of the current Parl~ament '"ut bevond a . .. 
s ~ m p l ~ s t ~ c  tally ofwlns and losses, what really matters 1s whether the 
declslons ofthe Court adrancepol~t~cal pluralism, cltlzen involvement In 
publlc affalrs, soclaljuatlce and equity, and accountab~l~ty ~n sovemment, 
or whether thev undercut these democrat~c values en>hnned In the 
Constltutlon Moreover, the entlrcjudlclaryshould not beevaluated solely 
on the basls o i a  few high profile cases declded by the Supreme Court 
Such cases,;hou& cntical to the fi~rure ofdemocracy InGhana, represent 
only an lnfinlteslrnal port~on'ofthe huge volumeof~udgements rendered 
dally m thevanousother courts and mbunals m thecounbV Afixation w~th  
hgh-profileconst~tut~onal casesor iwth the actlvltlesoftheSupremeCourt 

' See footnoce 6 5 .  rnpru 

.'ofhcr aipcccofthe Coun'sdcc~ion in thscrie leave much to bcdc i~ rcd  For cxmlple, the 
Coun rej icrcd ,he  pel~r8roncr 's  argument that 'conideral~on and ic l l lng i s  r nciciiary 
~ni~dcnltospproivl ' ini tcad theCounconirrucdrhererm"rpproal' ofParlirineni'omcan 
simple ,ore ofParl~amcnl, slthour a requ~rcmcnr of icrt tng Bei~de t i  lheral~sm r h l i  rulmg 
plslnl? sgnorei the fact rhv l  Parlament 85, f i r i t  and foremoil. a dellbcrsrlie body. t h u s  the 
process ofparl lamenl debacc i ,  at least for the publc,  as lmponanl as, and generally more 
enl~ghlen~ngthan thc votethat  ~ i r s k c n  archeend o f ~ t  hlorcoier,rhe rullngelTecr~iel? leaves 
mlnorlly pantci 8n Psrl8vmenl wirhoul much lnnuence ~ n l  heproceirofconf irm~ngm~n~irer ial  
apponfmenri 



robs thepubl~c ofthe oppomnlg  to hob \  \\hat transplres In the countless 
Mag~shate Courtsand local tnbunals\\hcli dally s ~ t  lnjlldgement oier the 
Ilres, Ilberttes andpropertyn&ts ofmost average Ghanaians, and\\hlch 
are ~ n f m o u s  for thequallty ofjustlce theydel~ver Indeed, publ~c scrutlny 
of the jud~c~arymus t  extend beyond the Supenor Courts to these other 

. , 

these "~nfenor coluts " 



CHAPTER I11 

Buildirrg an 1,tdependetrf Judiciary irr fBe Fourfir Republic 

Therestoratlon ofc~vl l  authonty and order to a soclety~s anecessary first 
step towardcreahnga chnateconduc~ve to thesmooth m g o f t h e  courts, 
Judlc~al mdependence 1s always at nsk, and oflen actually impenled, when- 
ever clvll authonty~s subjugated toml~tatycommand, no matterhow self- 
restrained or benevolent the latter maybe As Ghana's expenences under 
the n1111taly bear out, the general atmosphere of fear among the c~vlllan 
populat~on that characterizes rn~l~tarymle, coupled w ~ t h  the tendency for 
soldlers to engage In extra-judlclal law enforcement, 1s hardly theland of 
envlronment w~thln whlchcourrs can be expected to operate heely and 
Independently In fact, the evjdence thls far offers ample supporr for the 
me\- that rn~lltaryrule. orrule bydecree in general, ~spersemcompatible 
wlth the independent exerclse ofjudlclal power bythecourtsofacounhy 
In t h s  regard, Ghana's return to clv~lian constitutional rule provjdes an 
enabling envlronment for the emergence of the independent jud~ciary 
contemplated by the 1992 Const~tut~on 

The 1992 Constltutlon has several prowslonspertmg to thejudiclary In 
fact, an entlre chapter ofthe twenty-slx chapter document, covering a total 
of th~rty-seven art~cles, 1s devoted to "The Judlc~ary." Article 125(3) 
establ~shes thejudiclaryas a separate branchofgovernment, byprov~d~ng 
that,'"Thejudlaal pouerofGhanashall be vestedmthe Jud~c~ary, accordingly, 
nelther the Presldent nor Parllarnent nor any organ or agency of the 
Presldent or Pallament shall have or be glven final judlclalpower." It 1s 
lrnportant to note that thsprovlslon does not give thejudlclary monopoly 
over the exerclse ofjudlcjal power. What ~t does give the judlc~ary, 
houever, ~s"t%aljudlclal power" This meansthat, althoughinstltutions kke 
theTradltlonal Counclls and the vanous regional Houses ofCh~efs,  the 
Nat~onal House of Ch~efs,  Cornm~ssions of Inqu~r): as well as certain 
adm~n~st ra t~ve  bod~es, such as the Cornmlssion for Human Rights and 
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Adnunisttatlve J u s n c e ( C ~ , m a y a l s o p e r f o m  functlonsthat m~&t be 
considered 'judlc~al"~nnahue, In the end ~t 1s the regular courts that have 
the last word m "all matten"jud1clal " 

The ConstlNtlon creates a three-tler stlucture ofWSupenor Courts," with 
Parliament retaning the power to establish "lower courts and tnbunals " ' 6  

At the apex of the judlcial srmcNre"~s the Supreme Court, and below it 
the CounofAppeal, theHigh Court andRe,gonalTnbunals, and then the 
lower courts and tnbunals, In that order Belng the final reposltolyofthe 
judlclalpower ofthe State, the Supreme Court's dec~slons on "questions 
oflaw" are nin,~dnrovauthonty, and, therefore, b ~ n d ~ n g  on all thecourts 
below ~ t .  However, wh~le ~t 1s free to look to the d e c ~ s ~ o n s  ofother 
c o r n ,  ~ncludmgcourtsofother natlonaljurisdlctlons, for thelrpersuasive 
a~thonty,'~ the Supreme Court of Ghana is not bound to follow the 
precedents ofany other coult. In factl, undertheConstltut~on, theSupreme 
Coun's is free to depart even from ~ t s  own past declslons. 

" See dscu i i#on  ~n ioolnorei 88-91, ~nira, repardlng certain imitat loni on the scope and 
erercsse offhe~unsd#cl,on oi lhe courts 

 or a more cornpreheni~\e d~scui i ion o i ~ h e  ilruclure oiche court syilem under the 1992 
Consrrut~on. see s Y Elmpang-Buta, TI~eCouriSjrreni  Oi,derilie I 992  Coi~ri,iurrori A~rir- 
dtcilonie Pa~rrrrofihsCourrs (Paper deliieied at GhanaBar Arioclarlon F~raworkshopon 
Conllnu~ng Lepal Educaton. hilarch 18, 1993) 

'%n.domlnance oimll l la~dlcralorship ~n Ghana's iony-year pol8r1cal hlsroy has icicrelv 
hampered rhermoorh deielopnlcnt mdeiolution oihomaprovnconit~lul ianal law and~urls 

~ 

j u r ~ s p r u d e n l ~ r l l y ~ o r ~  mature Prcccdcnls iron? other emergmg dcmocraclei arealso usciul, 
incc counr ~n ioc~cte i  at  roughly the same stage aidemocrac,c r ran r~ t~on  tend to be pre- 
icnled ~ 8 t h  i im~lar legal and c o n i ~ ~ t u ~ o n a l  queit,onr 



This latter provlslon 1s obv~ously intended to hberate the Justlces of the 
Supreme Court from a n s d  adherence to hadltlon andsiaredecuis. It IS 

also arecogmtlon that theConstitut~on~s allvlng and evolvingdocument, 
not a document etched m stone. Moreover, yantmg the Supreme Court 
the powertoreverse its ownpast declslons 1s anaffmatlonofthe fact that 
the Just~ces ofthe Court, be~ngmere mortals, are susceptible to error and 
should be Gee to re-evaluate the11 decisions and correct the11 past 
nustakes, ~fneed be. 

Nonetheless, In order to preserve~ts inst~tut~onalcredlblllty, the Supreme 
Coutmust exerclse ~tsdscretlonm h s  regard spanngly,poss~bly lirmtmg ~t 
to Instances where a ~revious decls~on of the Sunreme Court aonears 
"rnamfestly erroneous" or has been rendered anachromstrc by subsequent 
events, sothat leawlgthedecislon onthebooksw~ll only serve toperpetuate 
a "legal lnjustlce." Aprewous decis~on ofthe Supreme Courl should not be 
oveltumed merelybecause a"fact~on"ofthe Courl that was m the mnonty 
at the tlme the casewas fust decided isnow ~n the majonty as aresult of 
changes In themembmlup ofthe Courl Changes m dec~slonal law (that is, 
the law as established byjudlclaldec~slon) thatoccurpurelyby vlrmeof 
chanees ln the faces on thesunreme Courl\~,lll undernethe  cred~b~l~tv of 
the Court. 

In terns ofthe scope and d~stnbut~on ofjudiclalpower, the Constitution 
grants the Supreme Coun erclusrve on,oi~~al~unsdic~ion In two areas.s1 
Flrst, all mattersmvolv~ngthe lnterpretatlon or enforcement ofthe Constl- 
mtlonmustcammencemthe SupremeCout, except mattenrelatlng to the 
enforcement oftheConstirutlon'spromslonson FundamenIalHumanRghts 
andFreedoms, whch must be bmu&t mthe hm mtance lntheEgh C ~ u r t ? ~  
Thls means that the powerofjudlc~al review, whichin theunited States 

Supreme Cowt has e x c l u s i v e o n y n a l j ~ ~ c t i o n m  all matters m which ~t is 
claimed that Pallament or someotherconstimtional bodyhas acted ulrra 
v,res. 

~ b r d .  m, 130 

lbld , an, 140, clause (2) 
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In additlon to ~ t s  11mted o n p a l  jurisdiction, the Supreme Court also has 
final appellate jurisdiction In four areas BIFirst, the Supreme Court 1s 
requlred to hear appealsmvolvmgmattets, both civll and c m a l ,  whch 
began in~tially began at the High Court or Regional Tnbunal and were 
subsequently appealed to and declded by theCourioFAppeal. Second, lf 
the Court ofAppeal so permits, a matter that began at a lower court or 
hlbunal (i.e., acourt below theHighCourtor aReg~onalTribunal, such as 
a Circuit Court), and that was then appealed to and decided by t h e c o w  
ofAppeal, may further be appealed to the Supreme Court. Third, in all 
cases declded by theHigh Court ~nvolvlng treason, an appeal must be 
made dlrectly to the Supreme Court. Flnally, the Supreme Court may, at 
~ t s  dlscretlon or at the request of the Judlclal Committee ofthe Natlonal 
House ofCluefs, hear an appeal from a judgement rendered by the latter 
body. 

Theintermediatelevel ofthesupenorcow system is occupled bythecourt 
ofAppeal As its name suggests, the Court of Appeal exerclses only 
appellate junsdlctlln. The jurisdlctlon of the Court of Appeal covers 
appeals from the judgements or orders ofthe HI& Court and Regional 
Tnbunals However, as earherment~oned, an appeal fiom the HI& Court 
mamatter lnvolvlngconvlctlon or acquittal fortreasonmust goduectlyto 
the Sunreme Court Unl~ketheSunreme Court. whlch need not consider - ,  - 

any court's or even ~ t s  owprecedents asnecessanlybindlng, the C o w o f  
Appeal ~srequlred toconslder asmandatoryauthontyall precedents ofthe 
sipreme CourtofGhana"on questionsoflaw." And to the extent that its 
own oast decislons have not been overturned bv the SuoremeCourt. the 

2 .  

Court ofAppeal IS equallybound bythose decislons. 

At the bottom ofthe supenor court smcture (but not ofthe judlciiuyas a 
whole) arerwoomllel courts theHlehCourtand theReeonalTnbunals. , . 
Both are generally courts ofong~nal junsdlctlon; but Parliament has the 
Dower under the Const~tution to confer some llmlted or residual appellate 



junsdictlon on both courts As with the Coun ofAppeal, both the High 
Court and the Regional Tnbunals are bound to follow the relevant 
precedents of the Supreme Court on questions of law. In addition, the 

2 .  

andRegional Tnbunals 

Aldiough it would seem that the High C o w  and die Regonal Tnbunals are 
co-equal, m reality the scope ofthejudiclal power exercised by die Hlgh 
Cour i~s  much greater ThejunsdIctlonof aRegionalTnbunal isitmiredto 
hying"offenses agamst theStateandthepubiic interest asparhament may, 
by law, pres~rihe."~' Inconhast, the ongmaljurisdictionofthefigh Coui  
extends to all civil and cnminal matters, except thosematters over which 
the Supreme Court has exclusive origmal junsd1chon.8~ Furthennore, the 
~ l g h ~ o u i  hasexclusiveongmalj&shction overallmaners dealingwlth 
the enforcement ofthe hdamental. humannehtsand heedoms maranteed 
under the Constitution 

Besidesplaclngthe h a 1  judicialpoweroftheState ma ssparatejud~ciary, 
the 1992 Constitution ofGhana also contans several orov~sions des~med 
to give incumbentjudgesthe autonomy andsecuntythey need to enable 
them to perform their work mdependently of the executive and legslative 
branches 

Ftrsr, Aitlcle 127(1) ofthe Constitutionprov~desthat "lilnthe exercise of . . 
thejudicial powerofGhana, the Judiaary, in bothltsjudlclal andadmims- 
hatlve functions, includnghanc~al administration, 1s subject onlyto the 
thlel Constitution andshallnot besub~fft  to the control or dlrechon ofanv . . 
person or authonty"As ~ f t o  re-emphas~zedus point, theconstltutlon, in 
M c l e  127(2), fiuther provides that "[nle~therthe President nor Parliament 

'' lbld ,art, 143,clauie(l) 

lb ld .art, 140 

lbld , a",cla"re(2) 
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tested in the 31st December Case '"Tile plalntlffs In that case, theliew 
Pamot~cParry (NPP), challenged rheconst~rut~onal~b oftl iedec~s~onofthe 
government of the Nar~onal Democrat~c Congress (UDC), led by 
Pres~dent Railllngs. ro celebrate as apubl~c-funded national hol~day the 
a~m~venal)oftl~eRaul~ngs-led coiy~n"einiofDecernber31, 1981 The 
Arromey-General argued beforethe Supreme Court [hat the matter \bas a 
"pollttcal question"" and. therefore, outside thejunsdictlonofthe courts 
Hoilever. ~n the 31sr December Case, ama~ontyofthejusr~cesdecllned 

 he p r c ~ m n o r )  i , u c  ~n the ?Is, ~ c c c a r b c r  case sir, sihcthcr r conrroicriy a i r r  rhc 
d c c l x ~ t i o n  ond cclcbrraron from oubl~c fund,of l l i r  Dcccmbcr I993 = i i  o u b c  haldav 

. . 
~ o n ~ l  proislon chat i p c v l i  drccl l )  !a rhe gairmmcnl i poslcr n lhls regrrd rhcrc 8s no 
q u c i t l o n  ~ h a l r  car fundcd publc hal~ddydcclnrcdtomnrk~hefoundngof lhsrul inpparr)or 
~ h s  b~rr l tdai af lhc ncumbcn~ h c ~ d  o f i ~ ~ r c  srauld be unlnirful under the I991  Canir~!u!~on of  
Ghana r rhch  ~ i c o m m t r r d  ioa rcpublcan m d  pluril,rr~cdcmacraci lf,o. chrn ih rdec~s~on  
~n thc 315, Dccembcr Cr i c  i ccmi  ucrfsctliu ur!ifiablc, @lien rhc an (# - cow  rcnor o f  ~ h c  

" Th". po,r,cr1 quci,,on. doctrlnc 1.2 prlnclple o fcon i t , I " I~o"~ l  ad,udcr,,on \,h,<h recop 
" 2 " s  lhl, ccn l l n  i i iuci ,  rhough frinlcd 31 cases lo be 11,#~31~d befor? 1 caun o f  l h l ,  arc. In 
fact, non~u i t i c rb lc  bccauicthcy  re b i  r h c ~  nherencnrwrc comrnictcdar bctrcrrmrnablc 
LO rciolut~on through ~ h c  poI8~1cil proco,or by rhcpo l i l #c~ l l  brrnchci Scc Li irhi i  i Moriirri, 
[ ~ s q a ]  4s U S  ( 7  ~ o s r  I ~ n i e r  i Cmr [la621 I69  L S 186 Thc p o l ~ r c r l  queston 

. . 
appcar co iuggci!  lhic ~norhcr branch olgoicmmcnr olio h r , '~u r i i d l c r~on  o i c r  the matfcr 
and r, bcfsrccn the courc ~ n d  (ha! oihcr branch. rhe lofrcr i ~n,rtuf#anslly bclccr iulled lo 
hlndlc tl>e pir!cular lssuc ?mans rhc factors chrc affccr rhe i pp l#cvb t l~ r i  o f  rhe pol ircr l  
quesl8on doclrmnc~rc ( )vhc thc r  thc Con i l tu lon  g i i i i nochc r  branch some povcr or control 
n h i n d l ~ n ~ ~ h c j ~ i r t ~ c u l ~ i m a t f c r , ( ~ ) I h e n r c u r c o f l h e m l c i i a u g h i i n t h c c r i e  (#u)thecypeof 
f ~ c c u ~ l  nrorn~alton nccdcd ro i e io l i c  thc mrucr and I i )  i~he thc i  rhc cnforccmcnl o i  or 
c o ! ~ ~ p l r n c c  n t h .  a t in~l judgcmcnt cm ca~~ lyorcan~parcnr l i  bemonlorcd by rhscourci  1 1  
mus! also hi. rsia$nwed lhor thc po l r l c i l  qucillon docrilnedoo nor purpon lo p l i c r  out o f  
Ihc rclch ollhc,udlc,ai, * I  c;,ci th l l  are polclcal '",her bccaure ofthe ldenl l l lc iofrhe 
par t lo  ~n \o lved  Ihc p a l t ~ c i  surroundlng Ihc c r i e .  or the I l le l)  n ip i c l  o f  (he caw on rhe 
i l lac.~t iun ~ n d  dscrbut80n o f p o l l ~ c a l  poiicr ~n rhc rtatc ire Poiiell I McCo,ri~od. [I9691 
19, L S 4% I i c  $<ere orhenilic, ncrrly i l l  co~~srt!uronrl 2aiei trould be non~u i l~c rb le .  
i t n i c c a n ~ l ~ r u r o n n l  crici rend to m!,c # i i # i e i  afimrncnic poI8rical lnrcreir m d  conicquencc 



llie Inillatlon lo apply lhe p o l ~ l ~ c a l  quesuon doclnne lo denyjudiclal 
cons~derauonofthepla~nllffs' c l am 9? 

n i i rd  In tnattersofstatutory~nterpre~at~on, declslons ofthe couns cannot 
beo ienun~edornu l l~ f i ed  retroactlicly by tlieleg~slature. Under A n ~ c l e  
107. Parl~arnent has "no power topass any laibnthat has the purpose or 
effect of retroact~iely allenng a declslon o f  any court (as between the 
Danes  ~n that case). J fPar l~a rnen~  dlsaerees with the wav In whlch tlie 
couns haieconst~uedapart~cularplece oflegslat~un,  Parllamenl~s free to 
amendthele.~slauonloclm~thelegslanuc's~ntenl Howeier.lheamended 
leglslatjonwlll apply only prospecl~iely, v,,lthout affecting the oulcame of 
cases declded underlhe pnor laii 

Fourlit, tlienght ofpersons to sue or lniliate courtproccedings agalnsl the 
government orpubl~coficen,  ibhelhcr under the Common Lar i  a Statule, 

" Tllc rndjor8rj nihcI~r; l i ie, , ,hr i  i o s c i i i i n a !  hotrc\cr ncamplclc agrccmcnr rcgard- 

ngirhclhcr the p a l i l i i l  quci r lan doclrlnc 8s cagn>,.~blc undcr  C l l ~ n ~  i 19'12 Cani!~LuLan 
Ju r f~c r  Adrdc. rhc "lair i c n o r  among r h c l u d ~ c i  n f  ih rrlijorfti took fhc ra i l l on  (hi t  ihc 
pa l r l c i l  quei l lon dartranc .,hCh 8.3" n n a \ J , l o n  oiAl l l i r lcan cani,iru,ona1 jurrprt,dcnl 
d,d not .,pp> n G h l " ~  on his pan Jui l lcc  Hai iron Bcnlill,," \ tho a510 rahcd n t h  Lh" 
rniJ"'8l) tool. s lv i icr l rcmc i l c u  oi thc n l i r tcr  I" h8. i c i i  t1,r daclrnr h ~ d  iamc Inl l lcd 
~ p p l l c i l o n  ro ron,rt~~ra!lal idludl~lll~n ~n Chin., u i l c r  H~!iran-Uenjamn *auld Ihmll 
Ih" po l t l c i l  qucr l lon d a c l r n c  o n >  la c a i c i  ' iillerc the canilltllt,"n crprcsi1r canlmil, 2 

p~n8cul ir  re ipan i~h i l l>  r a i a ~ ~ c  [arhcr] arnl aiga\crnmcnt 4 1  an c\rmplc hc mcnloncd 
~ h r  poucr l o  uppanr 4 n > b u ~ i a d o n  n h c h  IS r i p rc i i l >  p r ~ n f c d  lo  Ich Prcsldcnl ltndcr .lnclc 
'4111 L1; l I ln$ :hc palt#c!.~l q u o l o n  daclrlnc la ~ n i r . ~ n c c i  \ihcrc thc mirrrr  ~ndspurc  hl, 
been r a n i t r u r a n ~ l l y  l o  rr\a1ic ,h" mil tcr l  .can,li,cnr i r t h  rhc \iJy n \ihlCh rhci lartrnc 
i i u p p o i r d r o n a r i  iciBahe,  I ( 1 3 ,  3 b 9  L S JI?I;( PromnrnlunIhc i ~ c r o i r n !  case 
l ~ r l d l o m o l ~ e i p a l ~ ~ c a ! r ~ u c ~ l ~ o n  t , iaund~~crlu.~l l !  d c n ~ o n i l r . b l r r c a n i l i l ~ ~ l a n . ~ l c o n m ~ -  
mcnt  a i ~ h c  i i u c  ro 3 ~aord8n~tc po111c~I dcpirrmcnr i In i n y  c i i c .  lhc d c c i o n  a i thc  
Suprcmc Coun n Ihc Ihr#.rr> C0.r n \rIllcll Ihc Caul? held (ha! Ihr quci t lo l l  o i l  llcrian i 
t i ,ncsi  tor spponlnlenl lo lllcaificc 0 rChcr lu i t l r r  85 1 pa l tca l  quc \ r on  r l r i r l !  n i l c ~ l c s  
,ha, ,I,L p ~ l ~ ~ ~ . i i  quCSllOn J " c , ~ , " c  1, no\> rccoin,/cd i s  pir, o i c h l n l  , con i l l l u ron~ l  Jur , i -  
"rudcncc 



or the Constlhlhon, is guaranteed by the Constltutlon 9' Thsmeans that, 
except Incases where thegovernment itselflnitlates an actlon incourt, 
ne~ther Parliament northe Executive hascontrol over who gets to be heard 
In coun or what cases thejudges may dec~de to hear 

Fqih, the salanes andother emolumentsand benefitsofjudges are paid 
out of the Consolidated Fund, wh~ch means that their salaries do not 
depend on a year-to-year debate and vote of Parliament or the 
Execut~re .~  Thaepro\lsionsaredes>ped toprevent thepolltlcal branches, 
whlch control the purse, from threatening cuts ~n judges' salanes and 
beneiits asa  formofputting econornjc pressure on the Jud~c~aryto act In a 
part~cular m a ~ e r . ~ '  More Important, the 1992 Const~tut~on gives the 
~udic~arvautonomvm theoreoaratlonof~tsamual budeet Underht~cles , 2 . .  
179(3), (4) and ( 5 ) ,  the annual budget estimates for the Judlc~ary are 
prepared by the J u d ~ c i a q  ltself, under the direction ofthe Ch~ef  Just~ce 
acting consultationmth ~udlclal Council TheroleoftheExecut~re~n t h s  
nrocess 1s llmlted to the reaulrement that the Pres~dent lav before 
Parllament,wthout revision but w~th  comentsorrecommendat~ons, the 
budget estimates submitted bythe ChlefJustlce '' 

I' Const ofChm8 (1992). sr7 2 .  cIau11(1) ( 4 pcrian uho  rllcsci that (a)an cnaclrncnf or 

anything canralned ~n or done undcr thcauthortvofthrt  or olherenactmcnl, or (b) my act or 

be enforccd asof ~ # g h r  by praceed8ngifaken agasnir the Government for the purpose xlthour 
the grant o f r  tiar or use offhe pracci i  knaun as pefltlon of rlghl ') 

941bld,  art 127, clruiei(4)&(5) 

"Ofcourie, because Paillamen, h w  the pouer to 1ncreare or nor to incresie ,udgei '  srlar,cs 
and other benefits, II rrlll ha i rheab i l r v lou i e rhe  pouerofthepurici lraleg#crl lyta lnnuence 
rhejudclrry 

9 6 m 8 s  arrangement nox reiolver ~n favour of rheludlclary a d ~ i p u l e  that arose during the 

Republtc cancem~ng xhich afic~al. the Ch~efJu i f~ce  or the M#n~sler o f  Finance, had 
aurhorlty to prepare Ihe,ud,c,ary's annual  budset est>mates 



Snrh, the Constltut~on gantsjudges tnunuujty fom? lawsultsor other legal 
process for acts ororn~ss~ons,  ~ncludlngutter,mces, *luch they ml&t make 
!nthecouneofperfom~ng thelrjudlclal function '- (It 1s lnstructlve that the 
Consutut~on sa- nothmgaboutjlldges hawng Immmlty from publlcorniedla 
cntlc~sm). 

Flniilly unless they have reached the mandatory retlrenient aye.nbjudges 
cannot be  suspended or removed from office except for "stated 
rn~sbehavjour or Incompetence or on g o u n d o f  ~ n a b l l ~ t y  to perform the 
functjons ofh~soffice ansln? froni ~nf imi~ lvofbodvorm~nd  "' And eien , , 

where such legtmategoundiex!st, theprocess forremoimgjudges,uhlch 
mvolves an lnvestlgatjon and in  cni,,mt heanngby amultl-member panel 
compnslngotherludgesandlay clt~zcnscliosen ~ndependentlyofParl~a- 
ment and the President further ~nsulatesniembers ofthe bench from dlrect 
control by polltlcal operatives 

Taken together, these proilsjons should provldc ~ncumbentjudges *lth 
suficlent secuntvanalnst Execut~ve and Leuslatlve muscle-flex~nc and 

2 "  

mcunlons mto thejudlcial doma~n Concerns aboutjud~c~al ~ndcpendence, 
houever, do not emerge odyaflerjudgcs have been appointed to the bench 
As a matter of fact, threats tojudlclal ~ndependence often begln be/ore a 
judge getson tlie bench Thus, such lssuesas tlie process for appolntlng 
judges and themodeofconst~tut~ngacourt  need to be carefi~llyconsld- 
ered When the IssueofJud~c~al lndepcndence is 'maly~ed froni that angle, 

I' Conic a f C h n r  (1942), a r t  11' c l l u i c  ( I )  

" T ~ C  msndatoy rcriremcnt rpc 8%-u  y c r i i  i a r j u i t t i e i  of the  Supicme Court and the Caun 
o r 4 p p c a l .  and 6 5  i o r j udgc io i l ha  Hlph Caun undChrlrmen o r t h e  Raglanil  T ibuna l i  



Among themost troublmgofsuchprov~sions dethosedeal~ngwiih the slie 
and composltlonofthe SupremeCourt Article 128(l) prov~des that "[tlhe 
Supreme Court shall conslst ofthe Ch~efJustice and not less than nlne 
other Justlces of the Supreme Court " T h ~ s  means, obv~ously,  that the 
SuoremeCourt. when fullvconst~tuted i1.e. the full bench). must havea  
n~irii, ,iiim of  ten members. But there 1s no telling what the ,,iarinntnt 

numberofSupreme Court Justices could be (Currently, there are 12 Jus- 
tlces on the Supreme Court) Thus, ascunently aritten,Artlcle 128(1) 
literallvallo\vs thePresldent ial th theaooioval ofParhanienti to keeo add- 
ing odi,~fi,ziiiir,i to the nun>bcrofJusticcson the Supreme Court 

The fa~lureoftheConstlrutlon tostateexpl~citlyuhat themax~mumnumber 
ofJust~cesoftheSupremeCourtmustbc~iqu~teom~nous By leaving the 
maxmium slze ofthe SupremeCourt ~ndctcmunate, the Consttutlon offers 
apresldent with aparl~anientarymajonty an opportunity, and lndeed the 
Incentive, whenever he is faced wlth a Supreme Court he considers 
"unfriendlv"or "d~fficult." to n e u t r a l ~ ~ e  that oerce~ved "oooos~t~on" bv 
appointingmore "govemment-friendly" Just~ces to the Coun Thls open 
lnvltatlon to the President to e n g a g e ~ n ~ c o u r t  packlng"lmat the h l a e s t  
level o f the lud lc~ary l s  amajor defect o f theCons t~ tu t~on ,  and one that 
couldseverely undercutjudic~al ~ndependence 

$00 ,, coun packing" lnrolres dellberate efforts by Ihe Execuflve lo alter or influence the 

outcome o f  cases before the courts by replrc~ng or neufraI8ingjud~es percclvcd lo be "roo 
indcpcndcnt'or"anl8--~ovemmenr" wi th judgeiuhoare knoun to subicr8be torhe philoso 

Rooievclt ~nfroduced a b ~ l l  lncrease the numbcr o f j u i l # c e i  on Ihe Un ted  Stales Suprcme 
Coun f rom nine to flflccn, amovcuh8ch would haveal loucd h m r o a p p o ~ n l  isx add8tlonal 
J ~ r t c e s  u h o  would be farourable to "Neu Deal' Icg~i la l lon and uould thusjoln previously 
annnlnfcd "hew Derl"8udeciro outvotcfheconier i r r l re sudeei ~n cases l n i o i l ne  Neu Deal , , 
reform leglilrflon Roo ie re l l ' i  cou r r -pakcn~  plan was, however. relecled b y  (he U S  
Conyeis 
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Another relatedproblem,also stemmlng f r o n i h l c l e  128,1s the Issueof 
how the Supreme Court ~soperatlonally constlh~led UnderArtlcle 128(2), 
the SupremeCounis"duly constltuted forits workbynot less than five 
Supreme Court Just~ces," except when ~t slts to reblew its own earher 
dec~s~ons,  In \vluchcase, underArtlcle 133, a mlrumum oiseienjustlces 1s 
requ~red Thls provislori r a m s  t u o  concerns Flrst ,Art~cle 128(2) does 
not st~oulate how orbv mhom the oanelsofthe Suoreme Court shall be 
constltuted Second, theproilslonallows the buslnessofthe Court to be 
conducted at all times bylessthana Alll benchofthecourt .  

By conbention, 11 1s the C h ~ e f  Justlce that selects, or at least has the 
dlscretlon to select, a five-member panel ofthe Court to hear a case The 
problem. hoaever,really l~esnot wltli nho. by wlth how each such panel IS 

constltuted ( i  e theprocedure by whlch theChlefJustjce selectswh~cli 
fivejust~ces mustheara part~cularcase) To prevent the Ch~efJust~ce from 
engasng ~ n a k i n d o f  Tomrnshopp~ng"(i e tqmg to fix theoutcomeofa 
case throu&deltberaleselect~onof~~li~chjudges will lheaie thecase), the 
jUStlCeS who wouldconsttute the five-member panel I" a particular case 
must be selected on the b a s s  of apreiletermi,ieiirorarioiiiil/on~iiiiii or 
bv some otherbi~nd orocess. Lfnfortunatelv. the Corist~tutlon oro i~des  no 
gilldance on this nianer, thereby leaving the Ch~efJus t~ce  presumably wlth 
unfettered d~scretlonto de temne  wluch fivejustlces W I I I  hearag\.cn case 

The Ch~efJustlce'sdlscretlon ~n th~sregard does not augur well for the 
~ndependence of the otherjustlces Judlclal ~ndependence, lt must be 
emphasized, does not mean slrnply lnstltutlonal ~ndependence for the 
Judlclary as a whole At a more fundamental leiel. 11 also means 
"dec~s~ona l  ~ndependency"'~'  for each ~ n d l i ~ d u a l  judge - that IS, each 
lnd~v~dual judge rnustdec~de each case free from outs~depressureor con- 
trol, ~nclud~ngpressurefrorn hlsor herpeerson t h e c ~ u n . ~ ?  

l o  See Mvrlr Dakol#as,"4ilrrlegy for Judclnl  Reform Thc Ekperiencc n Lal in Arncrcr" 
36 Yirg,,liaJ /,ti I. 167(Fal l ,  l995!,81 174 

" 1  srco i icn  M F S S  'Th" Rlghl Dcprcr of lndcpcndrncc ' n T,",o,,i,,,",> ro Ue,i,orran in 

i.u,rr ,I,,ienca T/,r R o i r o i i l ~ r J ~ ~ ~ i ~ ~ ~ ~ ~  35 55-56 (Inin P Storisky c d  1993) Profcisor 
F i i  d c i c r b c s  j ~ l d i r a l  8ndepcndcncc 8s cn ro rnp r s sng  rhrcc dmcni~oni firs, prrly 
dciarhrncnt or ndcpcndcnce from ,hc n ,c rc i ,s  of the p r r , c i  1" t h cca i c  iccond,  ndl i iduvl  
autonomy or ndependcncc from one's peers on ~ h c  bench. and polltcal l n i u l r r f y  or 
n d c p c n d c n ~ c  rromothcr poicrnmcnlr l  n r t f u t o n s  



As head of the judlclary. a Chlef Justlce 1s vested wlth const~tutlonal 
authonty and responslb~l~ryto oversee the admlnlskat~on ofjustlce In the 
country Thus, the Ch~efJus t l ce~s ,  Inaodt,ii,~islrolivesense,supenor to 
everymember ofthe bench, ~nclud~ngall  tlieother Just~ces ofthe Supreme 
Court However. when ~t comes to ndiziillciiiiii~ cases. a C h ~ e f  Justlce 
should be no more than the tlmlar head ofthe Supreme Court. T h ~ s  means 
that, when the Supreme Coun  s ~ t s  as a court, the Chief Justlce (as 
p res~d~ngof ice ro f the  Court) should occupy theposltlon only ofprenius 
inier aores 0 e . a  first amonueuuals). In relat~on to theother members of ' ,  . ,. 
the Court Therefore all the Justlcesof the Supreme Court, lncludlngthe 
ChlefJustlce, must have anequal opportumlyand ~nfluence ~nde te rm~mng 
theoutconieofacase before the Court. 

Noth~ng, ofcourse, preventsaChiefJustlce(oranyotherJustice, forthat 
matter) from swayng amajonty on the Court to hlsor herpolnt ofvlewon 
apmlculaxmatter by sheer forceofarpment or persuasion Beyond that, 
however. ~t would be Imoroaer to allow the ChiefJust~ce essent~allv to . . 
predetermine theoutcome ofcases bygvmg hlm sole dlscretlon to choose 
w h ~ c h  Justlces get to hear and declde a part~culax case. As an emlnent 

Appeal or  the House o f l o r d s ,  "[tlhe power to choose (In effect) whlch 
judges wlll hearwh~chcases 1s plamlyonewh~ch can bemlsused, because 
lt wlll oflen be know that acert lnjudge hasat least a pnma-facie vlew on 
the oolnt o f  law to be declded on a ~ ~ e a l  "lo' A 1992 studvofthe Kenvan 
jud;clary also concluded that thd'system of "allocatloi o f  cases3'by 
so-called"dulyjudges""eflechvelychmielsmostpol~t~cally sensltivecases 
to Judges who rather consistently decide In favor o f  the Kenyan 
Government " I M  By f a ~ l ~ n g  to spec~Fyabl~ndorrandomprocessofcase 
allocation, Article 128(2)ofGhana's 1992 Constimtlon leaves a loophole 
that ~ssimllarly hable toabuse 

"' P S  A t y a h  LuiiuridModer, i  bociig (Oxford 2nded 1995). a1 p I7  

w ~ r c b \  DWS er .I m,s,tce ~ti io irred, 01 27 ~ e r  olio ~ c o f f r c y  ~ l n d m s n  (ed ) soi,,~, A / ~ , C O  

li8,8#,0#, Rig61r n,rdrheRoir ( In ,  I Camrn ailurlsts. 19881, rr 1 I I (nathlng t h a t  ~ h c  
iprnhcld-cra prarrcc uhcrcby a gorernrnenr-appolntcd Judge Preildcn! u s s  rcrpan~~blc for 
ailalns~udgei ra ,he rar lour courts rcrullcd ~n rhc ia lgnrncnl  of "secur8iy' casci to pro- 
goicmmcntjudgcs) 



thenavoteoftheConsultatlveAssembly was takenon t h s  lssueamajonry 
o f ~ t s  members voted In favour ofrequlnngjudges to subrnlt to parllamen- 
tary vettmg, and understood that requirement to be lmpl~ed  In rhe phrase 
"approial ofParllament ""? 

The other problem i r l t h h ~ c l e  144 1s that 11 requlres only a s~rnple majonty 
ofParl~amenr ro approvetheappomhent ofaJust~ceofthe SuprerneCourl 
The danger In requlnng such mlrnmal leg~slative backing for the highest 
judlclal appombnents~s that~tdepnvesmlnontypart~es ~nParllamentofany 
real influence ~n the appomtlngprocess Tlusrnargmal~rat~on ofall but the 
rnalonty party ~n Parliament ~n declslons regardmg the hlghestjudlclal 
appointments Increases thellkel~hood that the composltlonoftheSuprerne 
Court will haveadec~dedpartlsan skew 

It 1s Important, m the Interest ofjudlclal mdependence, that the shortconungs 
~dentlfied ~ n h l c l e s  128 and 144 be remedied At present, ne l the rh lc le  
128 nor Article 144 1s an "entrenched oroilslon" ofthe Const~tutlon Tlus 
should make ~t relat~velyeasy, assumlng the p o l ~ t ~ c a l r ~ I I  exists, to amend 
both P r o i ~ s ~ o n s  In the caseofArtlcle 128(1), an appropnatc amendment 
shouldpronde fora6xedmawimmnmberofJust~ces toconst~tute the full 
bench ofthe SuorerneCourt In addlt~on. ~t 1s necessaw to amend Art~cle 
128(2), first, to ~nclude arequlrement that all consr~tutlonal cases bede-  
c ~ d e d  by the full bench ofrhe Supremecourt  and, second. to st~pulatc a 
transparent procedure by whlch panels o f  the Supreme Court shall be  
constituted to hear all arher cases Wlth regard to Anlcle 144, the 
necessarvamendnientmust u r o i ~ d e  that SuuremeCourt aouo~ntnients be 
approved by asuper-niujortl). ( e  g , a  two-rh~rds or three further iote) ,  
rather than by a slmplernajonty, ofParllament 

Unfonunalcl\ the  SupremcCounappearilo hsic rcschcd aconlrriy conclui~on w r h  chat 
ponon oflci  holdlng ~n t h c ~ ~ , ~ ~ ~ t ~ ~ ~ ~ l ~ ~ ~ ~ ~ ~ ~ , ~ ~ ~ , ~ ~ ~ C a s c  ~n i v h ~ c h  IC retecred ~hepcrlronci i 

clam char !he term ' p r~o r  approval of Parl~smenr as spplkd l o  nomhccs for  mnslcrrl 
sppolnlmenli neccsisr8ly ~ncludcd 'conilderat!on and vcrfng'  b y  Paillament Thc Couil i 
conirrucron ofthe ccrm " p r o r  approval" ro mcrn i m p l y  a i o r c  bv ~ a r l l a m e n t  to approvc o r  
iejecc r nomnee for Mnslc r  of Srrfc clearly m d ~ c a r e i  thar the Coun rII rcrch r , ~ m l a r  
concluilon wth regard l o j u d c ~ u l  vppotnlmenrr 



made b v h m  Intheexerclseofhs ~udicial power L ~ k e  electoral mmunltv . . 
judlclal ~mmumtyfiornsuch legal l l a b ~ l ~ t y ~ s d e s l g e d  to promotegreater 
~ud~c la l  lndeoendence bvensunnn that ~udees  no aboutthe~r wark\+,thout - . - -  
f e a r o f ~ n v ~ M ~ l ~ h ~ a t ~ o n ~ ~ p o n t h e m s e l ~ e s  hun , r j f romlawsu~tsdoesnot ,  
however. preclude actlons formnnilun~us to comoel a ~ u d e e  tooerfonn a . 
mandatolydutyar forprohibilioiz topreient  ajudge fromactlng w~thout 
lawful authority Moreover, a d e c ~ s ~ o n o f  a lower court can usually be 
appealed to and revreu'ed by thecolilrabove ~ t .  Thus, avenues st~ll  remam 
wilhin thejudlclary forsomejudlclal errors andornlss~ons to becorrected. 
However, not only are wnts ofmandamus or prohlbltlon extraordmary 
remed~esthatareonlyldequently ~ssued, but also dec~s~onsof the  court of 
last resort, eien ~fstlll erroneous, are final and unreilewable In short, i+l~lle 
the supervisory and appellatejunsdlctlon o f h o k e d  to 
ob ta~n  some reblew of the conduct o f  the judges below, there are clear 
llmltatlons to the use of these iniru-judlclal avenues for holding judges 
accountable. 

JudlclalIn~niun~tyundcrthe 1992 Constltutlon IS, o f c a m e ,  llmlted to\+hat 
1s necessaly for the properdlscharge of the jud lc~a l  functlon Notably, 
there IS noconst~rut~onal pror~s~anp~irpanlng to p,elodges -unity from 
pub l~c  and m e d ~ a  cntlclsm In respectofthe~roficlal  conduct Moreover, 
thevanousprovlsionsoftheConstltut~on relatjng to thecodeofconduct 
forpubllc o f f i ~ e r s , ~ ~ ~ ~ n c l u d l n g  the requirement o f p e n o d ~ c  disclosure by 
pub l~c  oficers ofthelr net i+onh,l14and tlie powers ofthe Commrssloner 

I i  Sce a n c l r i  284~284 of lhc Cani!#ru!ton 

' 4 ~ n l c ~ e  286 ( I )  01 conirturlon prov ld~r  

"A person uho  holds r publ~c amcc rncnroned n c l i u i c  15) af lhls 
armcle shall iubml! lo rhc Audror-Cencral 3 i r s t f e n  declsrnc~on o f  all 
propcny a, iliiEli ouncd by or 1.1 I o b l l r l c i  o i e d  by. h r n  iihelhcr 
d%reclly or ~nd rcc r l )  l a ) u # r h n  threc monrhiifcer rhccomng#nta farcc 
o fch iCon i r ru r~onorbe fo re rak~ngornce .~~  thccrierns, be,(b)ar the 
end a f c i c r y  four years. 2nd LC) or rhccnd oih,s , e m l a f o m c e "  

hofe T h e  uic hcrc af lhc conjuncton 'or'' 8s clearly r dr rRng cnor Thc uic of  or". 
lnsccad ofvan<. iuggeit i thrrs publ~cof icerwould bc n full cornplancc wch rhcdscoiurc 
rcqulremencr a i rn lc le  186(1) i f  he declared only h l i  a i i r t i  (iv,chaur a declarollon ofcone- 
i p o n d ~ n g l ~ b ~ i ~ t ~ c i ) a r , i o i i c i f ~ I I  #fhcdcclaredonly h ~ i l ~ o b I t # c i ( i r i l h a u t r ~ ~ c n t o n ~ n g s n ~  
~ S S C I )  Becausethe ~mponof rheperodcd~ ic lo iu re  rulc muit  beto mon8ror relal~vcchangci 
~n the publc af icer 's  rier wonh over cme (see cause (4) ofthe same once) .  the correct 
COnJYnClon ">"it be "and ', no t ' o r  



CHAPTER IV 

Judicial Accorrntability in C h a ~ ~ a  

The foregolngproposals, 1fadopted,w11I nodoubt enhance thestatureof 
the Ghanalan judlclary and provide judges with greater constltutlonal 
protection agalnst poss~ble governmental lntnlslon In the a d j u d l c a t o ~  
process Butjudicial ~ndependence. though necessaryand des~rable, has 
~ t s  downsjde judges who do not have to"answer" to anyone for thelr 
conduct or  declsjons m ~ y  pursuesei/-sening agendas and become lords 
unto themselves Thus, judlclallndependencenlust not be pursued to a 
polnt where judges become rotally unaccountable for then actlons In 
short, judlclal ~ndependence must be balanced with an appropnate 
rne;oureofjudlclal accountabjlty 

In a representatjve democracy, the pnniary melhod by whlch publlc 
officers are made to account for the~roffic~alconduct 1s by makng them (or 
thelr respons~ble supenors) s u b m ~ t  penod~cally to a public vote o f  
confidence(r e , throudi elections) But theelectoral test, thoudl desirable 
for the Execu t~ve  and Legislature, IS generally lnappropnate forjudges 
Elections necessanly lmply polltlcklng, and w ~ t h  pol~tlcklng comes 
partlsanshp. Therefore, toputjudgesthrou~hp~nodicelectlons~~11I beto 
lnjectpartlsan pollt~csdlrectly into thejudlclal arena R?oreover, selection 
ofjudges bypopular electlons~~ouldundermlne thejudlclary's role a s a  
protector ofthe nghts ofrni,~orines, because Inorder to wlnorretaln t h e ~ r  
offices elected judges niayhave to pander to the iv~shes ofthe majonty- 
wluch, Insomecases wlllmean betraying the leg~t~niate lnterests and nghts 
o f the  mlnonty Fur thesereasons, most democrac~es do not extend the 
requirement ofpenodic electjons to theBench Ghana's 1992 Constjtut~on 
s~mllarly gvesjudges electoral lmmun~tybyprov~d~ng  for theselectlonof 
judges by appomtment, rather than by elect~on 

Anothermechan~sm bywh~chpubl~cofficersniaybe held toaccount for 
then actlons IS by grant~ngmembersofthcpubi~c a nght to brlng legal 
proceedings agalnst public officers (or the government) for negligent or 
mtentlonal breaches ofthe~rofficlal dutjes But here, too, ludqes in Ghana 
are yanted constitut~onal~nunwuty UnderAit~cle 127(3jofthe Constltu- 
tlon, ajudgecannotbesuedorheid legally llable forerrorsor omlsslons 



f o r  Human R & t s  a n d  A d m ~ n i s t r a t l v e  Jus t l ce  (CHRA1)'l' t o  i n v e s t i g a t e  

a n d  r o o t  o u t  c o m p t ~ o n  a m o n g p u b l ~ c o f t i c e r s  a p p l y w ~ t h e q u a l  fo rce  t o  

j u d g e s  In shor t .  t h e  C o n s t i t u t i o n  l e a i e s  o p e n  a n u m b e r  o f  l a w f u l  avenues  

for h o l d l n ~ j u d g e s  a c c o u n t a b l e  ' I 6  

 ha omce. i ihlch 8s mmndotcd b i  arrclc 216 ofthe Conit!ruron, lncamorrrei ripccci o f  

thc Scindnri tan-arle$mltcd conccpr ofombudimrn m d  rhc post-Wrrcrgrrc of l iccof ' lnde- 
penden, Counicl" creared undcr rhc E thc i  ~n Coiemmcnr Act ofrhc U 8 Congress (See 
\Iorrcxo88 I 01~0~1,  [I9881 4gi U S 654) Thc iunct lonioi thc C H R U  includc 'ra n i c i c ~  
grre compls~nri  o f  carruprlon abuse o f  pa\icr m d  unfar rrcormenr o f  an, person by a 
publ~caff iccr n t hee \ e rc , i eo ih i io i i i c s ldu tc i  ' Thccomm~i ionc r rnd  hlsdcput8ci haic 
the Sam" opcrallonal lndcpcndencc rnd rscurrri of  rcnurc cnJoicd b i  rupcr,or coun l~~dger  

Thc ldeo bchlnd crearlng on ndcpcndcnlof f iccafthcCHRAJ 2nd p l rcng  ~routr>dc 
chcchrn ofcommand ofrhc Afrainei Ccncril lsroaiotd f h c l n c v l r r b l c c o n f l ~ c l i o f n t i r c i t  
hlnduc nflucnceand i c lFdc i lng  char \ i au ldar i i  i h g h  l c i c  pub lco i l cc r i .  L)p#colly mcm- 
beri o f  thc E\ccur l ie bmneh, ogrnir  srham ullcgaf~oni o f  carruprton or  orhcr n?ilfcsisnce 
hrvc bccn mrde.\icrc to be >nvert>~atcd b i t h e r  iubard~nrtcior pccri n thc iamr brrnchof 
govemmcnt T h ~ i p u r p a i e i i ' l  bei.b\erred i after theCHR/\J hoicomplelcd ' i ~ n i e i t ~ g u -  
ton iund  m l d e t i n d n g i m d  cancluslan~ of frc:md 1au rc ron  an silch firdlngr r I cn  rorhc 
proicculor~al dscrcllan o i  rhc Artorncy C c ~ c r r l  i a l f l c c  Thus rhc Con~mr ioner  has the 
po\icr and dscrcf#on, undcr Anlcle 229 ofrhc Conirltvtlon 'Lo bring an action bcfare nn i  
caun rn Chrno' m d  [to] icck any rcmcdi r ihch  may bc r r r a b l c  from thrr coun' In 
vddltlon Anlcle 218 charges rhc Commli ion to use illch mconi as are br, proper 3nd 
cffccrlve"ro corrccr or enjotn corrupron and rbu ico fpo i i c r  b) publc oi t iccr i  In l ~ h r  of 
Iheie p r a i i ~ o n i  the rcrcrlon ofrhe Rswlngigoicmmcnl to the I996 rcporr oi lhc CHR\J  

" .  
findlngs 3nd conclui!oni ofthc CHRAJ stcmmlng horn 1,s nrci l lgvr lon ofrhe i l l d  rllega- 
tons P a n !  ~hcgoicrnment 8s u l h o u l  poucr to prcicnr ,hcCHRAJ from ndcpcndcnt) 
1ntc131tng~udtc8ul procccdnpi ~nclud~ngproiecut~on,~ga~, ir ihe p ~ ~ b l ~ c a f f i c s r i  loutid lo hvic 
uicd thclr p u b c o f l i c c i  for pr l iarcgrln 

% e ~ u d c # r l  Counc81, irhlch i e i t vb l~shed~ndcon i r~ ru t cd  undcrArrlce 153. saliochurged. 

rrr leral io,\ i~th "prapos[tng] farcheconsidcral~on orCoicrnmentjud~cial reforms ro impraic 
thc lc iel  afvdrn>nsrrvr?on o f l ~ ~ i t ~ c c  m d  cffic!cnc) ~n thc Judlcrry '  and u l lh  i c r i l ng  3s "8 

forum iorconildersrlon and dscu i ion  ofmnuerirelnrlnero the dschrrge ofrhe fllnclioni of 
rh?ChicfJuit~ccand rhcrcby r i s ~ i l t h c C h c f J u i l ~ c c  n chc acrformancc ofhl !  dulsei ' Art 
54(1) Slntc r i ichirged,nmongotherrhngi,  iitrh s iucso i~ud ic8 l l  reiormrnd rheudmn- 
iirrscon ofjut~cc,rhc Jud#c!al Council mry r l i o rddrc i i  i i u e i o f j u d ~ c ~ r l  ocrotiriiubilii) l fnot 
8 "  nd l i l duv l  cries, at e3sr i r t h  rcipccr to l l l dge iu iac l l i i  The vdopllon and po1,cng a fa  
CodcofJud~c#vl Conduct r r e r n ~ o n z t h c ~ h n n i i v c h  r bod, mehr do Hancbcr thecornoo- - - . " 
s , o n  of  lh" Council r r l i e idoub tsu i  ro uhclher icc3n properly atrend to molreri ofJudiclr1 
accounrrbll8ry A third of the 18-member body 15 made up o f i r r n g ~ v d g e i  and magrscrarei. 
and f i i e  members, lncludlng rheirramey-Gcneol, are  apponrcci o f  the Pres8dcnr 

Pnge 66 



SLICIIC~~II . i cco~~n tab~ l~ ty  ini~lst 110lbe r e y ~ n i c d  asa task to be bolnc solely by  
apan~cu ln r  se,mentorIntersslgoup in the soclety A f a r  and impartla1 
admlnlstratlon o f j ~ l s t ~ c s  IS, lhkegood goi.emmen1. aptiblic:oorl, because 
cvsr)o~ls, i ~~ thou texccp l~on ,  bcnefits \i.henjudgcs act h l r l y  w d  ~mpurttally 
I ~ I  t l ~ c d d j u d ~ c a t ~ o n  ofcascs Tlhcrcforc. mahlng sure tl latjodscss\erclse 
thel rponer fairly, ~mpartl,illy. and ~ndepcndently ofe\transous ~ n f l ~ ~ e n c e s  
must he regardcd a s s c l v ~ c d u t y  ofever) menlhcrsofsoc~ety 

J u d ~ c ~ a l  .iccountab~I~r). IS 1101. honcvcr, s~mp ly  a r n n n e r o f t l i e c ~ t ~ z e ~ ~ ' ~  duty 
I t  1s a l soa rg~~ab ly  a ,lgiif o l c v e i ~ o ~ l s d ~ r e c t l y  allecrcd b y  rhs dcc l s~onso f  
the couns Any  persoxi i i .~th dd~rec t  stdhe In the conduct ax idoutcomeof 
j u ( l ~ c ~ a l  proceed~ngsclenrly has"stdnd~ng"(general spsaklng) t oc l~ecko r  
challenge ab~isss o f j ~ ~ d l c ~ d l  pomcr A~IOII~ SUCII stakeholders are the 
priirici tocasc(who, Icsally spenk~ng. arc theoncs prtmartlybound by  t l ~ c  
d e c ~ s ~ o n s  o f  the court). /riu!eri ( u h o  nlust appear before rlie courts 
prolcss~onally to represent thc~rc l~cnts) ,  a i d  theyeiie,olpiiblic,nh~ch not - .  
onlypayslhc lares tosuppon the jud~c~aybu t  n~i~st ,aboveal l ,  ~nd~v tdua l l y  
conduct I h c ~ r  11i.c~ ~naccol-d~ncc i b ~ t h  111c la\\ as l a d  doivn b y  rhecourts 

As  dcarcgog, tI ie"publtc"obv~oi~sly tncludcs l ~ t ~ g a i t s  2nd lawyers St~l l ,  il 
IS lniponanr to recognize that the patftcs ro dcaseas n e l l  as n ~ c m b ~ r s  o f  
thc legdl pro icsslo~i  have legltlmate. il'seli-,iltercstcd. redsoil to-be more 
concerncd about thejl ldlclal processandjudlc~al  conduct H o n e ~ e r ,  the 
oRcn cnie- ipcc~jc i ia lureof t l~ei r  Inrerest aiid conccm in thls reodrd means 
tlldt I a ~ y e r s a ~ l d  the~rc l~cntscannot  be l c f l  loshoulder alone thcbr~rdrr i  o f  
ensuring accountab~l~ty wi th in thejudlc la ly  as a \ \hole Moisoi.cr, t l ls 
odnles. lanvers andtheoublic tend to hdvedlffcrent de~eeso l i n t c res t  In 
differen1 aspects o f  thejudic ia l  function - thc public tendlngro be less 

Thc rc i t  arc the Judge &d%ocalc-Gcncrr af~heGhnnn hr~md FU~CCI ~hc Hcnd oithc Lcsrl 
[ I l r c r i a r? !~  ofillc Pulhrc scrvcc,  ,hi0 namnmsuflhc Cll.,"? B l r  i i i i o ' l r l on  !he trdlloiof 
! l ~ i . (~h in r In i  Krpi,rti a n a m n ~ c o f ! h c i l a f f a i ~ h i . J u d ~ r u l S c i i c c  ~ndarhcfnon~nnt~d 
b" lllr Y" ! , " " i l  co,,nr, ufchci i  Thc lre,l ~r~di 'n ly  I,.* no fornlrl r c p r c i c n l l t i o n  an Ihr 
Cot,nc>l Thioms.~on r o u p l c d ~ u ~ t h t h c f i r i r h i l t h c C i ~ u n r I  h ~ i i d ~ i p r o p a i t a n r t c n u m b e r  
o i i ' t l l n ~ ~ ~ ~ ~ l g c ~  ,"d no ndcpc,,dcnl rcprcic"r4,~on for ,I,c i y  p,,bl,r rnrhcs ,hi, body 1 1 1 .  
i u l r < i  r f l r r t ~ ~ r l )  ti, l i l c  u p  iiuci o f j ~ ~ d i r l  vccnunl~b,lry rhotgh ~ h r  s ~ n ? c  rivlo! l r u ~  ~ ~ 8 t h  
r c p r d  lo >S.JLS of~udlc8iI ~ndcpcndcncc 



Judicial Accorr~rrabiliq in G l r a ~ ~ a  

The foregoing proposals, Ifadopied, w~l l  no doubt enhance the stahlre of 
the G h a n a ~ a n j u d ~ c ~ a r y  and prov~de judges wlth greater const~tut~onal 
protection agalnst poss~ble governmental intnlslon In the adjudlcatory 
process Butjudlclal ~ndependence, though necessary and desirable, has 
~ t s  downs~de  judges who do not have to "ansi\er" to anyone for the11 
conduct ordecjs~ons may pursuesei/seivmg agendas and become lords 
unto themselves Thus,judlclal mdependencemust not be pursued to a 
pomt where judges become toia11.v unaccountable for thelr actlons. In 
sholt, judlclal mdependence must be balanced with an appropnate 
measureofjlld~clal accountab~l~ty 

In a representative democracy, the pnmary method by whlch publjc 
officers aremade to account forihelrofficlal conduct 1s bymakmgthem(or 
the11 respons~ble superiors) subrn~t penod~cally to a publ~c vote of 
confidence ( i  e . throud elections). But the electoral test. thouzh des~rable 
-for the Execut~ve and Legislature, 1s generally lnappropnate forjudges 
Elect~ons necessarily ~mply  p o l ~ t ~ c k ~ n g ,  and w ~ t h  p o l ~ t ~ c k ~ n g  comes 
partlsanshlp Therefore, to putjudges throughpenod~c elections will be to 
lnlect Dwlsan ool~tlcs d~rectlvlnto the ludlclal arena ~Moreoier. select~on - .  . 
ofjudges by popularelectlons would undemilne thejudlclary's role as a 
protector ofthe nghts ofnitiiorr[ies, because ~n order to wln or retam thelr 
offices electedjudgesmayhave to pander to thei\lshesofthemajonty- 
whch, msorne cjses i\lllmean beh-aymgthe legtmmate Interests and fights 
ofthe mmonty For thesereasons, most dernocracles do not extend the 

judges by appomtment,rather than by electlon 

Anothermechanlsrn by wh~ch publlc ofticers maybe held to account for 
thelr actlons 1s by grantlngmembers ofthepubllc a nght to br~ng  legal 
proceedings agalnst publ~c officers (or the govenm~ent) fornegl~gent or 
lntent~onal breaches ofthelr offic~al dut~es But here, too,judges In Ghana 
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thenavote ofthe Consultat~veAssemblywos taken on thls issue a majonty 
of its members voted m hvourofrequ,nng~udges to submit to pallamen- 
taryvettlng, and understood that requlrernent to be  ~rnplled ~n the phrase 
"approval ofParliament " I z  

The otherproblernwlthArticle 144 1s that 11 requires onlyas~rnple malonty . . . .  
ofPa111ament to approve theappolnhnent o fa  Justlce ofthe SupremeCourt 
Thedanger In requlnngsuch rnlnlnial leglslat~ve backlngfor the li~ghest 
~udlclal aooomtments~s tha t~ tdemvesnmontvomles  mParl~amentofanv 
real mfluence m the appovltmgprocess. Thls mar_mallzat~on ofall but the 
majonty party ~nParl lament in decislonsregardlng the hlghestjudlclal 
appovlments Increases the l~kelthood that thecornposition ofthe Supreme 
Cour t i~ l l l  hsveadecldedpanlsan skew 

It IS Important, In thelnterest of!udlcial ~ndependence, that the shottconungs 

should rnake~t relatively easy, assumlngthepol~t~cal  will exlsts, to amend 
both Provlslons In the caseofArtlcle 128(1), an appropriate amendment .. . 
shouldprowde forafixed rnaxunumnmber ofJusticestoconstltute the full 
benchofthe SupremeCourt Inaddlt~on,  it lsnecessaiyto amend Art~cle 
12812). first. to Include a reuuirement that all const~lut~onal cases bede-  
cided by the full bench ofthe SupremeCourt and, second, to st~pulate a 
transparent procedure by whlch panels o f  the Supreme Court shall be 
const~tuted to hear all other cases Wlth regard to Artjcle 144, the 
necessaiyamendrnentrnustprov~de that SupremeCourt appomtments be 
approved by asuper -n~q i jon ty (eg ,  a two-thirds or three further vote), 
rather than by asrnplemajonty, ofParllament 

I ,? Unlonunate lyrhe SupremcCoun appears ta h a i c  rcrched acontrary concuson w t h  thar 

p o n l o n  o f l r i  h o l d n ~  in rhc h6i~8sina/Appo,ri111111111 Coie n r r h ~ c h  l t r c ~ e c r c d  rhepct l rancr  i 
cl;l!m that the tern) ' p ro r  approial' oiParlirment, r i  r p p i e d  to nomlnecs for mnstcrrl 
r p p o n t m e n r i  nccc i iur l iy  included 'conslderaton r n d  vetrlnp" b y  Pvrllrnlenr The cou r t  s 



BIII ofR~ghts wh~ch gave thec~tlzencertaln nghts that could beenforced by 
the w u t s .  Specifically,thepla~nt~as'snReAkD~o sought adeclarat~on (and 
a~r i to fhabeascorpus)  to theeffect that thePrevent~veDetentlonActof 
1958, whlch gave the Executive power to arrest and detain a person 
wlthout tnal for up to five years, and underwhlch the pla~ntlffs had been 
demned,was uncanstlhitlonal by v~meofArtlcle (l3(1) But the Supreme 
Court, preslded over by then Chie f lus t~ce  Arku Korsah, held that the 
declaration contamed ~n Article 13(I)dldnot imposeon thepresldent an 
obllgat~on that could legally be enforced In a court of la* At best, the 
declarat~on unposed on the Pres~dent only "a moral obl~gatlon and 

, , 

be remedled only through the ballot b o ~ ,  not throush the Courts To 
borrow A V Dicey's term~nology,~'Art~cle 13(1), as constnlcd by the 
Supreme Court, formed part o f  the "const~tut~onal nioral~ty"but not the 
'kons t~~t iona l  law"of%mah'sGhana Bv this Internretation. thecourt 
effectively ousted the Ghanaian judiciary ofall jurlsdictlon ~n matters 
pertalrung to theconduct ofthepresldent 

The lmpactofReAktiioon clvll and political l iben~es~n  Nlulilumah's Ghana 
was far-rwchlng Thepo\verofextrajudlclal detcntlon, wlilch In ~ t s  early 
years(1 e .  1958-1961)was dlrccted against esscnt~allythe leadershlpof 
theOpps~t~on(pol~t~c~anssuch asR R Amponsuh,ModestoApaloo, Attoh 
Q u a n h ~ e ,  HenryThonipson,Attoh Ok~ne ,  andAsh~eNiko~)and  thereby 
affcctedonly asmall sectlon ofthe pol~tlcal el~ts.becarne aRertheCourt's 
d e c ~ s ~ o n  on 1961 an ~nstiunient ofmass repression By the tlme ofthe 
1966coup, there w e r e ~ e l l  over 1,000pol1t1cal deta~nees in Nkrumah's 
pnsons, which had also ~n 1963 and 1965 w~tnessed the traplc deaths, 
respect~vely, ofObetsebl~Lamptey and 1.B Danquah, boil> ploneenng 
figures in Ghana's struggle agalnst Brit~sh colon~allsm ii In shon, the 

" Dlcc). Inrroducton lo rhc Study o i lhe  La\\ ofrhcConit tu!on (8th cd 1 9 5 )  c x - c l i ~  

44~bc l scb~~Larnp l cy  and Donq~lrh tucic anlong !hc .Bli. S x  n ~ l # o n ~ l ~ s r  l c r d r r i  uho  i i e i e  
ancrted m d  delainrd 8n 11)4S b! (he Brt ish colondl  du r l l o i t r r  ~n the lhcn Cold Goad on 
rha rge io l l ns l l p r l l ngmdor~ rn i~np~hr  p r o l c , c n ~ a r ~ h o f r ~ l t r n n y C o l d  codit Word i i a r  11 
velcrani and fhc nrcionildc .in(,-iolon8n roc, that f r r ~ y g ~ i c J  The o t h ~ r  n l c n l h ~ r ~  ofrhc 
goupivcrc Nkrul~uh, i i ~ l l l a r n  Ofo r  i ! l a h . A l o A d c  rnd A l ~ l i o - A d d o  
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~udlclal ~ndependence by ensunng thatjudges go about their i*orkw~thout 
fearoflnvlhngllt~gatlon upon themselves Immimmty from laivsultsdoesnot 
however. preclude actlons formniii/c~,nur to compel ajudge to perfom a 
mandatory duty or forprohibiiion to prevent ajlldge k o m  actlngw~thout 
lawful authority Moreover, a declslon o f  a lower  court can usually be 
appealed to and renewed bythecourt above 11 Thus, avenues stdl remnln 
Li;hln thejudlclay for son~ejudlclal enors and ornlsslons tobeconected 
However, not only are wnts of mandamus or p r o h ~ b ~ t ~ o n  extraord~narv 

the supervlsoryand appellatejunsdlctlon ofh~gher counscan be ~nvoked to 
obtaln some revlei+ of the conduct of the judges beloi*, there are clear 
I ~ m ~ t a t ~ o n s  to the use ofthese itilra-judlclal avenues for holdlngjudges 
accountable 

Judlclal Immumiyunderthe 1992 Const~tut~on IS, ofcourse, llrmted to what 
1s necessary for the proper d~scharge o f the  judlclal functlon Notably, 
there 1s no constlhltlonal provision purporting to avejudges unmunlty from 
publlc and medlacntlcmn Inrespect o f t h e ~ r  oficlal conduct Moreover, 
the various pie\ wens ofthe Constliutlon relatlng to thecode ofconduct 

I t ?  Scc an~c lc i  284.284 o f ~ h c  C a n i ~ ~ ~ u ~ ~ o n  

"'An8cle 286 ( I )  oirhe Con i t tu l~on  p r o i d c i  
"A person who holds a publl' oificc mcnroned 8" c1vuie ( 5 )  o i t h s  

anlclc shall s~8bmif ro thc Audror-Gencrdl u u r t l c n  dcclvracon o in l l  
DroDcnv or r i i e l i  owned b,, or r.1 I a b l i l l c i  0rvcd by, hl", vhcrhcr 

No," T h c  uic here orthe 'an,un'lon ' o r '  85 clerrl? r drvlrlng "nor Th" uic a i  "or". 
lnifcvd ofhand i u p q c i c i  that8 publlcofficerivould bc ~n full carnplancc vsch rhcd! icloi~#re 
requircmcnN o l n n c e  28611) ~f he dcclvred only h l i  v i i c r i  (ivlthour a dcclrralton o i conc -  
ipandlng lhb.i#lr~ci) or, worse st#II, iihedcclvred onl? h8s I a b i l h ~ e i  (o8lhouf mcnlonrngnny 
311cl) BCC~UIC I ~ C  Impon oi lhcpcrodcd#icloiurc rule muit  bc to n lan ra r  relalvcchnngei 
8" th" public o i i i ce r ' i  inri worth o>cr ,me 1iec clause 14) o f  the iamc m i l " ) ,  rhc corrcc, 
conjunction muit  be "md ' ,  no, "or 



judlclal ~mpnmahxwluch the Korsali Court gave the Preventive Detenhon 
Act by ~ t s  d e c ~ s ~ o n  in Re Akoio emboldened the w~despread (ab)use of 
that law 45 

Inonerespect,ReAkolo represented theludlc~al aftirmatlonofwhat by 
1961 was pollt~cally lndlsputable that President Nkrumah was above the 
law The h-endofevents followlngRe Akoro lent evengeatercredence to 
this assessment In late 1961, theMuwnah-controlled Parllamentpassed 
hvo b~lls. followtne labour unrest ~nthen~lwavindusmi The firstimwsed 

2 2 

cnnimalpenalt~esonan)oneconv~ctedofpubhsh~ngdefdmato~yormsultlng 
matterwh~ch rn~ght bnng thepres~dent Into hatred, nd~cule orcontempt. 
The second created a Spec~al Cnm~nal D I V I S I O ~  ofthe High Court to hear 
casesofheason, sed~t~on, nottngand unlawful assembly, from whchthere 
could be no appeal 

InDecember, 1963, follow~ng the acqu~nal ofthe threepnmarydefendants 
(Tawla Adamafio, CofieCrabbe, andAkoAdjei)charged wlthconspmg 
and anernptlng to assassmate Pres~dent Nlawnah at K u l u n g g  (mnorthem 
Ghana) ~n August, 1962, h b m a h  summanly dlsmlssed the ChiefJmce 
(Arku Korsah), who had headed the three-judge panel that renderedthe 
"Not Gu~Ity" verd~crs. ThePresldent alsodemandedthat Parliament over- 
turn the acqolttals, an order which the Leg~slature dutifully obeyed by 
declaring the Court's rul~ng"null and vo~d"  Following that, and m clear 
d~sreoard ofthe common law rule agalnst "doublejeopardy,"l*Nmmah 

" In 1993. the Ghvnv Supreme Court(pcr Ju i f~c r  Hr)?ron-Ben~amn), iperklng ofthecoun 

I "  Re Akolo. stated chat 3 1  "missed thc  opponunliy to d e r ~ ~ n a t c d  an~cle 13 o f  the I960 
Conit~curon as r B I I  of Rrgh l i "  The Koriah Court is cenrsnly rulnervble to a charge o f  
I!crallim. fo rma ins  Ihc lcgal m p o n  ofaconir~tul~onsl proilsion rumon thedranerr 'uwaf 
thcuord ' rhould"inrreadofIhemoreobl~~rrory' iha1I 'Bur. in  fumc i r ra~heCaun. t lmu i t  
be conccded lhzr sihcn prowson i mended lo be legrlly oblgrrory proper draftmanship 
dlctrtei the use ofrvordi connorlngobl~gafon, such us 'shall ' o r  'must", nherthrn wordrof 
dscrellon or opron. k e  'may '  and' ihould" Morcoier, II n~urr not be forgoacn that the 
1960 Conit>tuiton bras ihc product of i h c  hkrumahlCPP donlnatcd Porl~smenf, therefore, 
rheconirrucrlon which <he Korroh Coun ~ a i e  l o  anlclc I 3 in R e ~ k o r o  marc likely m~rrared 
the ,"cent of fhedranerioffhat proi~s8on - that i .  chvl Nhunloh wi noto  be legally bound 
by the p r o i r o n  



had the defendants re-tned by a newly-consrlrured coun headed by the 

thedefendants ofthe charyesaftreason, and sentenced each ofthem to 
death (Nlrmmahlatercammuted thedeath sentences to life ~mpnsonment) 

Contemporaneously,Nh~nJhmshed throughParllament ahdl that gave 
thepresldent power, ~nthenameof  "henatlonal ~nterest," toset asldearly 
judgementofacoun What nomlnal independence therestoftheJildictay 
stdl retamed was also abroyated bym amendmmt totheConstitut~on passed 
by the CPP Parliament ln 1964 Under Sectlan 6(c) ofthe Const~tut~on 
(Amendment) Act of 1964. thepresldent now had ooi\er todlsmiss other 
SupenorCaurtJudgej"atmyhmeforrwonswh~~ht~himappwrsufic~mt " 

Wtth the adoptlon ofthe 1964 amendtnent, whtch also made Ghana a ile 
lu re  one-pany state, N h m a h  now had co~nplete control of all three 
branches ofgovernment 

In hts book ,Vkru,noh nnd file Ghana Revoliiiion, the famous West Tn- 

as the oneact whch "showed thedegenerationnot onlyof3he regime. but 
of [ N h m a h ' s ]  own conceptton of government " In James' vtew, 
G m a h ' s  saclung ofthe ChefJusttce hreactlon to an unfavourable ml- 
me from the bench "destroved atone stroke the lurldlcal. oollttcal. and 
monl smcnrre ofthe Ghannan state, andautomatlcally placed on the agenda 
av~olent restoratton ofsome sort oflegal connectton between government 
and populahon " Indeed,hhJh'sassen~onofpenonalconkoloverjud~- 
clal tenure and declslons, at a tlme when polttlcal protest and opposition 

had alsobeen outlawed effchvely sealed off all a v m u s  forawl and peaceful 
pobt~calchangmGhma,a factthat wasc~ted~njust~ficationoftheFebm~. 
1966 coup d eini that overthrew the h h t n a h  government " 

, . 
pun~ ihed  r x c e  iar rheiameolfence" Th! jp incp lc  bars rhc r prosecution and c o n i c t o n  
ontheimaechrrpejofapciion who  h a <  bccn properly nsedand ocqu!clcd by oduly coni8curcd 
COYnerc,c,Slng laiiiu1,urlidlcIlon 



for Humanhghts  and Admlnlstratlve Justlce ( C H M J ) ' '  to lnvestlgate 
and root out cormptlon amongpubllcofficers applywlth equal force to 
judges In shoit, the Constltutlon leaves open a numberof lawful avenues 
for holdlngjudges accountable " 

'"Thls o f i c e ,  i ihlch 8s mrndsred by rniclc 216 ofrhc Coni l#ruron, incorporrlci ripccci o f  

!he Scondnrrlsn-orlglnaled concept aiO~nbudimsn m d  !he pail-ilalcrgatc otiiccol"1ndc- 
pcndcnr Counsel" created undcr the Elhlci n Coicrnlncnr 4cr o f  the U 5 Congress (See 
,Worrr,oii a Obo,,. [IOSS] 467 U S 654) Thc lunc lon io i thc  CHR4J ~nc ludc ' ta  # n i c i l -  
grrc complo%nli of conupt>on, abuse of poiier and u n i r r  rrermmcnl of any person by 3 

pubca f f i cc r  n ~ h e e ~ c r c i c o f h i o l l i c , v l d u r c i  ' TheCommlsionerand htsdepucteshnve 
~ h r  same apcrnclonrl ~ndepcndence and i c c u r ~ y  oftenure en~ayed by superlor coun~udges 

Thlhc ldco behnd crcstlngan mdependcnr afficc a f rhcCHRi l .  and placsnp ~rouoldc 
thechs~n oicomrnrnd o f rhe~rcome)  ccner31 t s r o a ~ ~ d  the ~neiirablcconnicrr ofintcrcst, 
unduc n t l u e n c c  and icl ldcr l~ngrharwould arssc l f h g h  leiel p ~ ~ b l c  oflicen. r jp~c r l l )  rncln~ 
b c n  of lhc Exrcur8ic brmch, agrn i r  \iham r l e g r r o n i  ofcorrupron or orhcr n~rl fcr irnce 
hare been mrde \rereto be lnreirlgared by lhclr iubordlnalei or peers n ,he il"," branch or 
gorernnlcnr T h ~ i p ~ ~ r p o i c u ~ l l  bciubicncd sf rfrer rheCHRXJ hricomplcred ic,nieitigr- 
!,onsand made f indng innd  conclu,~anioibclsnd Im,rct lon on such lindng,l! leftto the 
proiccuror~sl dscretlon ofrhc 4trorne) Ccncrsl'i olilcc Thus the Comm~i i~oncr  h r i  rhc 
p o w r  and dscrec#on, undcr Artlclc 228 airhc Canir~turon. 'to b rnp  m rcllon bciorc any 
cour t  tn Ghana and "[to] ieck any remedy ivhch may be aiv8lrbe from chrt coun ' In 
rddlllon, A n c l e  218 chrrgci Ihc Comlnl..lon to use "such mcm, as arc fair, prapcr and 
c l l c c t ~ r e ' ' l o  correct or cnjo ln corrupton and rbuieoipower by publ~c of i cc r i  In sghr o f  
these proi,loni thc rescrlon ofrhc Rawl~ngr goicrnmrnr to the I996 rcpon ofrhc CHRAJ 
ircprrdlngrhc lvlrer i n ie i c i~ r t ,on io ra l l cgn ron io fca r rup~~on  madelgotnit ccnrn i l l n l s  
(en 0fS131~ and Proidentlr l  Adi,cn) mu,l be dccmed Icgrll) lnconicqucnrrl In i l r r ch  
1997 the eoicrnnlcnt  ,sued r Whle  P v ~ e r  rcbutlneand decltntne to r c c c ~ t  s number o f  

used ~ h c r  publc off icci  for p r i r t c g a n  

h T h e ~ u d c i a l C o u n c ~ l , i i h ~ c h ~ i e i f r b l ~ i h c d s n d c o n i t ~ r u r c d  undcrAnlclc 153,1sslsachsrged. 

#r ireroira,~i~th 'propai[lnp] fo r rhccons~dcr r rono fGo~cmmcn l jud~c~r l  rclormira mpro ie  
the leiel olndnl,n~srrvt~on of\~uit tcc and cifie~encv ~n the Judelrrv' and i i t h  ierr lne r i  "r 
iorurnforconiderrrlan mddicui i lanofmrttcr i rc lr t ,nglo,hcdi ichrrgr.al lhefuncr loniof 
!hcCh~r f lu i t ! ccund  thereby riiiir rheCh~erlu,ilce ~ n ~ h c  per fomrnceo ih~ idu l le i  ' A n  
I j 4 i l )  S n c c ~ I  ~ i ch r r~ed ,amongo lhc r lhnp i  a l l h  i i u c i a f ~ u d e ~ r l  refarlnrndtheadmln- 
Inrrt:on of jutcc,theJud,cr l  Council ma? vlsooddrrii # i i~~eiof~udculuccorir i rubi l ! r ) .  fna r  
n n d r l d u u l  cases rr east i i I h  rcipcct lojudpeiai  a i r s s  The adoplon and polcl"gofa 
Codc o f l u d c a  Conduct rrcvnlonerhcrhinei iucha body mehr do Hoi%cicr ~hecomao- 
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~nterested In theprocess than In the outcome Therefore, In order to a m \ e  
at a comprehensive systemofjudlclally ac~ountab l l l r Jone  that keeps ai 
eyeon thespecliic case(,iticro) as well as the on the aggegate(,,iiicro). 
and on theprocess as\vellason t h e o u t c o m e s ~ t  ~ s m p o n a n t  forllt~gatlng 
partles, lawyers, and members o f  the public c o l l e c t ~ ~ e l y  to play their 
respcctlLe roles to holdjudgesaccountable Thedlscusslon that fo1Iov.s 
~ ~ 1 1  exm~nethevanousmpectsofjud~c~alacconntab~l~r): rrom the respec- 
tive perspectives of the parties, members ofthe legal proless~on, and the 
general p ~ t b l ~ c  

A. .Judicial Accor!,rrr,brliry to the P~trties I,, the Case 

B e ~ n o  the ones whose rights and Interests are most dlrectly at stake ~n 
judlclal proceed~ng and who \L,III be most directly affected oraltered by thc 
outcome. the partles to acase are foremost among those who are entltled 
t o a f a r  and ~mpartlal exerclseofjodlclal power From the perspectiveof 
the pa@ such falmessand impartlalctymust extend totheconductas~,ell  
as the outcome oftllejudlclal proceed~ngs 

Judlc~al a ~ ~ o ~ l n t a b ~ l c t y ~ ~ ~  theconduct oftheproceedlngs~mplles anumber 
ofthln:~. F~rst ,  ~t calls foropennessor transparency ~njudlclal proceedings, 
so that otherthird partcescanobserveand bearwitness to theconduct of 
the proceedings Transparency also requlres that the proceedinys be 
contemporaneously recorded. whlch record ( i  e , the transcrjpt o f t h e  
proceed~ngs) must be available forthe venficatlon ofthe panles Second, 
each of thepan~es  must be afforded a f a ~ r  heanng that 18, each party must, 
at a m ~ n ~ m u m .  h a ~ e  an opportunity to present h ~ s  case. to hear the other 
slde's storv. to rebuttheother'sallecat~ons and to cross~examlne theother's 
witnesses Thlrd, theproceed~ngs must beconducted by aneutraljudge 
who must have no personal Interest or stake ~n the outcome ofthe case 
Taken together, thesecondltions(transparency. f a ~ r  heannyand aneutral 
judge) constitute the rnlnlmum standards necessary to ensure thatjudlclal 
proceedings aflord eachparty dueprocessofla~v 

Beyond the actual conduct ofthe proceedinys, the panles also seek fair- 
ness In the outcome of the  case h d  here the Dartles exoect that the 
court 'sdec~s~on v.cll be reach on thebasls oftheevldencealid ~n llneivlth 
applicable precedents h~ order to makecertaln thatjud~clal decls~ons are 



true to both the facts and the lab In the casc, panles cxpcct judges to 
pro\~dei/eiatled,-eoiu~ir fo r the~rdec i s~ons  Thus,judges must pro, ~ d e  
\inttenoplnkons. scttlngfonh thepreccdent~al and jund~ca l  basesoftlie 
dccls~ons they reachln part~cularcases 

The 1992 ConstltutlonofGhmaaiiim~s then@ ofcdchofthepan~cs in a 
casc to due process In the judlclal proceedlngs as well as to a dec~slon 
supported by reasons Flrst, to exposejudlclal conduct to public o ie r -  
s~oht,Artlcle 126(3)pro\ldes that all jlldlclal proceedlngs beopen to the 
public Second. to ensurcjudlclal neutrallty,&tlcle 284placcsjud.e~ (as 
p~~bl~cof f i cc r s )  underaduty to a\o~dconflictsof~nterests On account o f  
thls latterpro, ~sion,ajlidgcmust rccusc herselffrom acase ~n whlch siie 
has a personal Interest or  slake. ivhethcr because o f  her personal 
relat~onsh~p to thcmatter at hand, toaparty In thecasc, o r to  tlieoi~tcoine 
Arguably thcsameprov~slon also barsj~ldgesfrom engaging In pn ia tee r  
pnrie contacts with either party ( I  e . i~nof f i c~a l  commun~catlon and 
dealings betirccn a judge and one of the pariles In a case, outside the 
prcsence and irlthout the consent oftheolher party) Th~rd ,Anlc le  296 
commands ocrsonswho exerclsed,scrctlonarvoo\\cr. i\hlch ob\~ouslv , . 
inclodcs judges."' to act "ln accordance with due process oflaw,." and 
without arb~tranness, blas or prejudjcc The same Ar t~c ic  rcqiilrcs such 
personsto he"farand candld" In the exercise ofthe~rd~scret~onarypower 

There 1s authonryfor~ntcrpret~ng the lat terprov~s~on to reqtllre thejrldyes 
give detailed reasons for the decisions lhey reach I,> partlculdrcaies In 
Peoplei PopulorPoir) v Aitornc)-Ge,>o-ii1,""here the H~gl i  Court 
had occaslon to apply thcanaiogouspro\~s~on oflhe I979 Constltut~on to 
Ihe exerclseofd~scretlonarypower by pollee officers, Jus t~ce  Hayfron- 
Bcnjanin held thdtrherequlren~enl In theConst~tut~on thdt personschercls- 
ins d~scret~onarypower be "fa~randcandjd" meant that "[ir]hcn the poitcc 

Ili Tha l~udye ia rc  nr lvdcdamongpubl~r offircrr u h o  c x c r i i c d ~ i i r r ! ~ a n i i )  paacr, i r l c i i  



refuse to gant  apemiit ~ i i ey ) . i i i i i s I ~~~s ,g i i  i eo~o i i s  a~id ~f thcy  f a 1  todo so 
thecourt can enquire lnto thegrounds and reasons for thc pollee actlo, " 
Thus, slncejudgeselcrclsedlscretlonarypower, the provision ofAll~cle 
296(a)ofthe 1992 Const~tut~ot~ Imposlngon thcm aduly to beiifi i lri \~~d 
candld" also means that ~udnis  most z ~ v c  reasons for thc dcc~sions tilev 

2 -  - 
render 11, hecase ofsupenorcourts, w h ~ h  arc decmed "courfsof~eco~il." 
the dutyto ylvereasons arpablyreqll~res that suchjudgesdillvel a ) ~ i i i -  

Ien oplnlon in every case 

B. J~,diciolAcco,t,~rnhrIrr?;: The Hole o j r k e  Legol  profess,^,, 

The stake which lawyers have ~n judlclal accountab~l~ty is. first and 
foremost, derivative ofthe rlghts ofthcti-clients to a f a r  and ~nip~\rlial  
adjudlcatlonojthelrcase Indeed, ~t 1s f a r  tosay that, all otlicrtll~nys hems 
equal. aparty'sa_b~l~ty to rece1i.e fan and ~rnpmial treatniint from ihc bcncli 
often depends on the quallty of th i  representatton plovided by counsel 
Proper and dutlfi~l representatlonby counsel is therefore ind~spensable to 
mak~n.j~ldges accountable to IhepartlesInacdse 

Aside from pursuingthe interests oftheir clients in a particular case, law- 
yers as a s o u o  have lnde~endent mounds to beconcerned about the ~nde- . - .  . 
pendence and accountab~l~ty ofthejudlclary F~rst,  what the courts do 
must matter to lawyers because a ~ ~ d e s p r e a d  publ~c dlstlust ofthe c o w s  
(due to aperceptlon ofblas, fore\xample) *)I1 d~rn~mshpubl~cresort to the 
judlclal system and, ln rum, decrease the demand for lawyers' semlces In 
addltlon, ludlclal behawour and decisions, ~f they  turn on cons~deratlons 
other than thernentsofthecase, wlll adversely affect thequallty oflawyer- 
me. because a law~er'success ~ncourt will then deoend less on her shll  or 
competence and more on the blase8 or prejudices of the judge Thus, a 
blased or cormptjudlciary *dl lnvanably underm~ne both the econornlc 
prospects and the profess~onal~sm ofthe bar at large. 

Second, the law 1s the practlclng lawyer's stock-ln-trade. Thus, the 
practlclng lawyer 1s entltled to know wlth s u f f i c ~ l e  certainty and pred~ct- 
a b ~ l ~ t y  what the law 1s at a given pomt In tlrne, so that she can properly 
counsel her cl~ents or make aooroDnate reoresentatlons on the11 behalf . . .  . 
And since 11 lsjudges whoult~mately rnustdeterm~ne*hat thela* is, ~t 1s 
natural to expect the practlclng lawyer to take a keen Interest ln judlclai 



conduct and dec>slons In part~cular,jlldgcso\\c to laivjers, as rhc? do to 
the pnrt~cs In acme,  a d ~ t y  to p ~ o t ~ d c  dcra~lcd rc'lsons and analys~s to 
suppon the~rdcc~slons Only thencan laii .yers~lclcm~~n~ngii~hcthersuch 
dcc~s~ol>s  areconslslenr i\ilh established p~ececlents orwhether [here has 
been a devlar~on ilom Iheeilsllng laii' 

.4n>ong la\\yers, the g o u p c o n s ~ s l ~ n g o f a c a d c m ~ c  Idnye~s  has a spcc~al 
role toplay not only~ncnsunngthat~~~dgcsslaji\~th~n the la\\, but also rhnt 
the\ keeo Dace w ~ t h  ~ ~ ~ n s o r u d c n t ~ n l  Innovations and trcnds Bccause , , ,  , , 
practlclng lawyers aregenerally more conccmcd ivith iirlnnlng thccase on 
hand, the~r~mmed~.~re  rocuslends tobcon find~ngmdan~culat~ngii~lint the 
laii is. Thls makes thepractlcln~ la\\')ergcnernlly moreprccedcnt-bound 
and. thus. bdckwdrd-looklnn In h ~ s  auuroach to thc la% Acadcmlc 
laiv)ers, 6eed from theneccsslty o fw~nnlns  tIiec&seoftl>e momcnl. must 
approach the la\\ differently For them the Ian, \\ hcther In the form of 
stuhltes orjudlc~al dec~slons, 1s ncvera"iin~shed product" to be acccptcd. 
~mb~bedord~ssemlndtcdas ~tconies Tlic dutyoftheacddeni~c Idnyer IS 

not slmplyto teachthenex! senelallon ofla\\).e~s andlud-ci\\hdl lhc IC,iir 

1s Instead the acadern~c lai~ycr.  partlclilnrly thc Consl~tut>onnl scholn~, 
must seethe law. andespeclally thedec~s>onsofthc courts, mcrcly as ran  

material to be furtherd~ssccted, analyzcd and cntlqued The chnllcngc for 
the academlc lanver >,,deed 1s to render both asecoiidooiiiio,t o f sons  on 
what thecourts havealready dec~ded, and an iiiiwsoiy opitiioti on ii,hdt 
they may yetdeclde 1n the f ~ ~ t u r e  

Obv~ously, ~t 1s only the published oplnlons of the courts that count as 
n i a n d a t o r y a ~ ~ t h o n t y o r l a ~ ~  Insomecase, hoiiever, thewell-cons~dercd 
vleiis and ~nslghtsofacadenuc lawyers (as well as other legal experts) may 
cmyiielght aspersuasiveauthonty Suchscholarly orexpen vlcwpolnts 
on speclfic legal rnattenarepartlcularly~niportant when thecounsarecdllcd 
~ ~ p o n  to resolve a case ofUiirst ~nipresslon" ( i  e , acase  that present a n  
ent~rely novel questlonoflaii notgovenicd by any e r~s t~n~preccden t )  or lo 
d e c ~ d e  cases that have far-reachlng and potentially l a s t ~ n ~  effccts on 
soclety at large ORen such casesmayh~vc  been ant~clpatcd n~ld c \ n m ~  

lned as hypothet~calcases In the\+rltingsofacadenilc lawyers, tl~ercb? 
shedd~ngsome light on howjudgesln the aclualc~scs rnlght procecd Thus 
In other legal cultures, thevleiis and \\rltlngs o facadcm~c luujcrs ,~nd 
otherrespected!unsts are oflen consulted by judgesand Freqoentlyclted ~n 



ludlctaloplnlons FunI~rmore,ei.enuhe~ejad~ctulpr~edentseemsfaiily 
ss t~ ib l i s l~cd ,  o i c ~ ? v h c l m ~ n g  and consistent scllolarly denunclatlon or 
d~sapproi.dl o f a '  bad"p~eceden1, such as has happened w l rhRe  Akolo, 
tends l o  d e l e v l t ~ ~ n ~ z e  that dcc i s~a~ iandmav .  In tlrne.rob 11 o f t he fo rceo f  
mand,~tor). d~h tho r~ ty  I n  shon, lhc i l e t i s  o f  aclidern>c lawyers can 
contr~bute g c d t l y  to advancfny the f ronl>crsof the la\\, and espec~ally o f  
judge-nude 

Ofcoursc.  for acddeln~c lawyers and other legal colnrnenlalors l a  have 
mcill,~ngfi>l ~ m p a c l a n ~ u d ~ c ~ a l  decls~on-mal\~ng,thcy must i indor olllcnwse 
create p i ~ b l i c l y  access~blerncd~d In \ \ h ~ c h  to a r l~c r~ la te  t l w r  u e w s  2nd 
cr l l l iqncsof Ihc l a u  In o lhrr  legal ~ n d  academic cultures,!niv,ei.reivi 
(p i lb lshcd by  the Icad~ny law schools) and prafess~onal legaljoumdls ha ie  
bccn rhc standard i i ~ c d ~ a  ior  ucndcnuc and procllclng lawyers to engage In 
c r > r ~ c a l  m d  construct l ie  d~scu i s lon  o f  contemporary lcgal jssoes and 
judic la l  d e c ~ s ~ o n s  Reerettably. nc l t l ~e r  the Ghana Bar  nor  the lepal 
acudsii iy c J n  p r c s c ~ ~ t l y  boast o f a  sltl:lc l a i v j ouma l  that 1s p ~ ~ b l ~ s h e d  
,cgii!rir!i l ' l ~eonus  ~sc l ca r l yon  ~ h c  Ba ra~ ld  the IA~V  ~ ~ c ~ ~ l t ~ e s o f t h e  \a,,- 
nus u ~ ~ ~ i c r s ~ t ~ c s  o f G h ~ n a  to rccrl ry 1111s ~ ~ n t c l u b l c  slruotlon 

Funl?em>ore. to cnsurcthat practlclng lawycrs ondjudgcs hccp pace rblth 

lcgul trcnds 2nd dcvelop~nenrs, [he hdr and l hc  lcgal academy, dcung 11, 
c n l l ~ b o ~ a l ~ o n  \i,llh l l lejl idlclary, musl  Instltrlle , eg i i / i r r con t l n~1111~  leyal 
cduc,illon (CLEI programmes ror the mcmbcrs o f  the profess~on 
Propcrly dc i ly led.  such pragrnmnlcs i\wII bnngn~cmbersof the b x a n d  thc 
Bench u p  l o  date m ~ l h  conternpaldry legal  ~ssucs  and d a c l ~ ~ ~ ~ a l  
dciclopmenls ~n lhclaib, both In Ghal~adnd noll,cr coya le jo r l sd l c l l o~~s  
As  Glialla's soclcly 2nd cconolny becomeclosely lhnked u l t h  thc rest o f  
lhc ri 'orld, 11 is Iniportdnt lhnl  IheGhana~a,, legal profesi lon (as wel l  for 
ley~sla lors dnd p o l ~ c y  m,lhers ycnc r~ l l y )  stay abreast ofdevelopme~,ls ~n 
such areas of t l ie IJU as ~ ~ l l c l l e c t ~ ~ d l  oroocnv. corlsumcr orotectlon. 

n o l l i c r  issue r z l~ l t~ng lo Ihc  fdlrillld 1lllp.mlill ildrnln~slntlolloijllsllcemhlch 

orcsenls 3 c l ~ n l l c ~ ~ n c  to IIIC lceril oro~css1o1~~11 is tlie D r o i  1 ~ 1 0 1 1  o i i e ~ t t l  ~ l t t i t o  u ,  

rhc ~ i i d ~ y e n t  Bes~dcsdemocr.it~z~~~y~~ccesstotl~cco~ini.tl~ca~a~lab~l~ryof 
legdl . I I ~  for I l i e p o o r ~ s a l \ o  c n t ~ i d l  l o j ~ ~ d ~ c l a l  accauntob~l~ty tlccnuse. as 
eal-l~cr nlent~oncd. thc qud l~ ty  oile:al rcprescnldtlon pro\ ~ ~ i c d  1,) a p ~ l l y  
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acascs~~uiicantlyaffects t l ~ c a b ~ l ~ t ~ o i t h ~ t  partyto protect lh~slegal ngllts 
( e g ,  to due process) from b e ~ n g ~ g a r c d a r i ~ o l a t e d  by j l l d~c la l  n c g l ~ y c ~ ~ c e  
or ahuse A l thau&A~i~c le291of thcCans t~ t l~ t1on  r c c o g l ~ i c s d n g l i r  l o  
legal a d ,  the substanceofth,~t nght  ,san,at tcrof Isg~slat~ i r  d~sc re t~on  To 
meet ~tsabl lgat~ons In lh~srega~d.  IhcStnlc ~ n l ~ ~ s t  ~ i e s e t ~ o ~ ~ s c o ~ ~ s ~ i l e r a t ~ o ~ ~  
to r cqwr lng la i i  p~aduates to p ra i l dcs l l pen  ~ s e d  lesal ald l o  the poor. 2s 
p,~rt o f  lhc i r  N ~ t t o n a l  Ser i lcc ohllgalioiis I n  i l i e  cnd, l i o i \ e i s r  no 
prosramme orlegal a ~ d \ i ~ l l  lha\cnll~ch succcss\\~thout l l lc enthk~s~asl~c and 
d u t ~ f ~ ~ l  p:lrtlclp,111ol1ofIhc b,irandthejud~c~.rry 

In sum, lhe h ~ r ~ 1 1 1 d  l l l e l c y l  .~cndemyl,aieacnuc,~l role loplay In cnsurn$ 
lhdt the pronllae o f ~ o d ~ c ~ . i I  ~ndependencc ancl o f a  f a r  dnd ~mporuu l  
,~dtn~nlsIrauon o f j ~ ~ s u c c  bccomr 2 rcalhly Torall Chan i~ans  

Jtrdicial / lccor, , rr~~I~i I i I~~:  The Role afrhe Ptrblic o,,d [Ire ,%lass Mcdio 

The rlpl11 a r l l ~ c  pllbllc 10 d 1  a c c o ~ ~ r ~ l d h l c  J ~ > ~ I C I ~ I I )  IS dffi lnicci by lhc 
~ I O ~ > S I O I I  1t1 Amclc 125(l I o f l I ~ e C o ~ ~ s l ~ l ~ ~ ~ ~ o ~ ~  l l ~ ~ l , " l ~ ~ s l ~ c e  CIII~I~.I~CS f i o~ i i  
t l lc pcoplc allt i shall bc . l dm~ i~~s l c rc i i  n 111c namc oi'llle R c p ~ ~ b l ~ c  by  Ihe 
! L I ~ I C I _ I I ~  " BLII 11 lh,~rdly IC~LI I ICS aco~>su t l~ l i una l  p l o i  Iston to r c c o ~ n z c  
111.11 l h c p l ~ b l ~ c  Ihaic,l right l adc~nand  nccounl,ibtl~ly fro111 o ~ i c o ~ l l l c m o s r  
unpon.sll p ~ ~ b l ~ c  ~~~s l~ lu l , onsa fa l l .  t h c ! l ~ d ~ c ~ a ~ y  i . i i ~ r  ,rll. 11 1s l l ic pklhlc l l idl 
pro, ~ d c s  Ihe resourcesii111, i i h l c l ~  tile J ~ ~ d i c l i l l  ~ I O C C S S  SLIIICIIOI~S,~I~~~ 11 is 
l o l h e  same p u b l ~ c  thalcaurts' d c c ~ s ~ o n s  arc ~ ~ l t ~ n l a l e l y  addrcsscd More 
Imponant, thc i i ~ d i c ~ a i ~ i ~ l t ~ n ~ a t c l y  den\cs i ls  I c~~ ton . l cy  from l~ncocrced 
p ~ i b l l c  xccp tancc  o r l h c  dcc~slons o r the  coults. mid froni n~dcsp rcdd  
p u b l ~ c  b e l ~ c f ~ n  thc ~c l ca l~ i cd  w s i i  o f j ~ l d ~ c s a s  f a ~ r a ~ ~ d  1nipn111:1l 

11, Chan,i.!ud~c~,~l a c c o u n t ~ b ~ l ~ t y t o t l ~ c p ~ ~ b l ~ c  begins with l l ~ r p r o i ~ s ~ o ~ l  In  

A r t~c le  126(3)o~tI1cCo~is l~ lut~on l l ~ n t " t h c p r o c c c c l ~ ! ~ g s a ~ c i c ~ c o ~ ~ n  sli:~ll 
beheld In public " ' O p e n ~ n s c o u n p r o c c c d ~ ~ ~ g s  lo  r h e p ~ ~ h l ~ c  d l l ons~n lc r -  
cstcd c ~ l ~ z c i ~ s  ~ndcprndcnt ly  to ohsene ,mil bc,lr w l to r i s  to tllcc\,cnls II1,1l 
1r.insplrc In l l ~ c c o u ~ l r o o n ~  Su~lltra~,sparcncyopcrnles as achrck r ~ p d ~ t ~ i l  
JLI~I ICI~I  i irb~l~.innes\ ~n !heconduct o f t l ~ c  procre(11nps 
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whypn\atepubl~sherrcmnot f i l l  thecunent vold,wlth thecooperdrlon of 
the J u d ~ c ~ a ~  and the Bar What is Importanr ~ s n o t  uiiopubllshcsLhe Lair 
Reports, but the fact that they get pr~bl~shcd at all m d o n  t m e  In countner 
such aZamb1aandSoutIi ,4hca,  the legatcornmumr). hascreatedsiteson 
the World \\'lde Web, \.here keyjudlclal declslolls ofrllc country's appel- 
latecourts are pobl~shed and may beacccssed worldir,de T h ~ s  useofthe 
Internet should beemulated bytheGhana~anBarand Legal c a d e m y  

Judlc~al  accountabll~ty also means, abo ie  all, that the pub l~c  (and, 
thcrefare. the m e d ~ a )  habeanght to corrrinoiion decis~onr o f t h e c o u ~ l s  
It isnot sufficient that thepobl~cand themedla have access to thecourlsar 
tojudlclal opcnlons hi fact,access to jud~c~a l  procced~nysanddec~s~ons 1s 
vacuousunless ~t also ~ rno l~es  theneht ofbotli the ~ u b l ~ c  and the nied~a to 
subject theconduct anddec~s~onsofsuch  proceedlrlgs to pub l~c  scnctlny, 
debate, and comment (freierihe/uci If, as 1s thecase, the publlc and the 
medla ha ie  angh t  to observe, Itsten to,and read aboutjudlclal praceed- 
Ingsanddcc~s~ons,  then theyequallymust be free to expressand cornmu- 
n~ca tcp i ih l i~ i i  thelr weirs colnments, and cntlclsms rcgardlng thecon- 
duct and outcome ofthose proceed~ngs 

i h e  n h t  ofthe publ~c tod~scussand conxmcnt on n l a n e n o f p ~ ~ b l ~ c  lnteresr 
is indced expressly recognlrcd by thc 1992 Constltutlon ' Andthe med~a  
1s g i e n  aspec~a l  andenhanccd role In thls regard I': Bes~des AnlcleZl, 
wh~chguarantees, ijiier-oliii thenght to"freedom ofspeech, ' lnclud~ng 
"freedom ofthe press and othermed~a,"tbe Constllut~on deiotes an entire 
chapter. twelie A n ~ c l e s  111 all, to "Freedom and Independence of the 
Media " 

- ' l ~ n r l c r r ~ c n c r r l  grrnroi f rccdon?ofc\prc i i~an such o i l s  prai ldcd undci ~ n t ~ l c l l  o r l h c  

I 1 l 9 ? I  oni l lut#on. lhcmedi i rrcrrci lcdonancquvl i o o t a n c ~ r a n r  ar i inar)  cil,cn nn bccicr 
" 0  s\orsc 

Thc 1492 Conslllul!on c h r n g c i  l h l i  2nd g s c i  rhc 8nlcdi i p cc l r l  rrc.irmcn! ~ n d  
prolrctl081 through rddtttonol p r a r i t o n i  Irruclc 161, cr icq ) ro r a i c i . i ~ x r d ~ o u r n i l ~ i t c  ~ n d c -  
pr,,dinci- and c d l o r l r l  rurono1ny o r l h c  rncd r  



Anlcle l62(3). i \ i i~ch foms  part ofthechapter on the medla, prohibits the 
imposltlon on themed~aofpnorre~i,ai , ifs But since the 1992 Constl- 
tutlon takesa much more ehpanslve and modem weir ofpress Fieedom 
than does the comrnonIa!v.'!'tlieorotectlon ~t ehtends to themedm goes 
far beyond the bas~ccommon law proh~b~t~onofpnor  restraints Thus, the 
same Ari~cle 162 prov~des, In clause 4, that "[eldltors and publ~shers of 
newspapers andother lnstltutlons ofthe mass rnedlashall not be sribject to 
control or~nterference by Government. nor shall they bepenallzed or ha- 
rassed for thelr ed~tonal opitrions and rlejrs, or the co,iie,ii ofthelrpubll- 
catlons " The breadth o f th~s~nlunc t~on  ~sclearlylntended to promote the 
emersence ofa  6ee and ~ndependent media In Ghana 

Clause 5 ofArilcle 162 18  even morecategoncal in definlnsaprefened 
constliutional role fortheGhanalan media Thatclauseprovldes that, "All 
dsencles of the mass medla shall, at all tlmes, be frec to uphold the 
prlnclples, provlslons, and objectires ofthe[e] Constitution, and shall 
uphold theresponslbll~tyandaccountab~lltyofd~eGovemmellt tothepeople 

" 4  p ro r  r e i c r i l n t '  I S  u lcpvl obitrclcor bar lo the pub18colion o ra i ro ry  or rhcexprcison 

0 i a ~ ~ c ~ " p O n t . i i h l c h  bccruse,  I S  mpoiedbr/oieiuchoplnlonari ,ory ,spubllihed hairhe 
purpose and cffccr orpie,erlilrig rhc cxprcii,an or pubI8c~fion form ociurlng ~ n r c l e  102 
rluuie 3 of rhc 1992 Conitiruruon p rohb ls  the use oipr lor r e i l r r l n t i  (such as c e n i n g  
laiw), by p ro id tng  ,ha,, "Therc shall bc no rnpcd8cmen~i ro rhc csrrblshment o i p r l i u ~ c  
p re i io rmcda  and # n  prnlculur, rhercihrll bc no l u i  rcqurlnguny person ro obtrmn u lhcencc 
6s r prcrcqu~strc to thc e i ~ ~ b l ~ i h n h c n ~  or o p e r a  o f  p p 1  or other med~r  for 
mai icammun!cr lon or niormnlon ' 

"'~hesmndnrd common lair weir orpress rrccdomn ~ i i u m m c d  upby S r  W I I a m  Blriki!onc 

thus Thc lhbcrt ioirheprci i  c a n i s r i  n lry!npnop,euoriircitrantiupon pubIivl8oni and 
no! in freedom fraln ccniurc lor crmlnrl  matter \>hen pubI8ihid " l~ndcr  , h i  Rlrckiron~an 
i l c n  press frcedom i defined i,!npIy r i  thc rbicncc or pr~or  rcsrrslnri Thus, cdl!ari 
~ o u m o l ~ i ! i , n n d p u b l ~ i h c r i n ~ r i  ~~nderrhccommon luw,ir l l  bc iub~cc t lo  lab110 mdpunsh-  
menr, lncludng c r m ~ n a l  pcnnlf!ci, u,Gi.i 161. iuci ( 8  e .  rfler r sory h ~ i  bein publshed) 
Thanksla 4n8cIc Ih2ofthc I992Coniruton thc B l v c k r r o n n n ~ c ~ ~  no ongcrrcprcicn~irhe 
i t s ~ c  ar thc  r i i  ~n Chonv 



of  Ghana'  Thus, the Cons t~ tu t~on  expressly appolnts the nicdla as 
watchdog2'over theConst~ti~t~on and thepubl~c Instltrltlons, andcharys  
tlierncdlaw~tli adutvto lhold o~~bl~cof f i ce r s  dccountablcfor the~r  actlons , , 

Tlils duty ~sarguubly enhanced In thecaseofpitbl~c officers I ~ h e ~ o d g c s .  
who are not srlbject to legal llablllty or electoral accoilntab~llty for Ihclr 
officldl acts h~short ,  rncdlacnt~c~sm of jud~c~a l  d c c ~ s ~ o n s  a ~ d c o n d w t .  and 
of the conduct ofpubllc officers generally, 1s not only constltutlonally 
protected, 11 ~s,abovcall.const~tut~onally erpecied 

Despite theseclegmtconst~n~bonalpnvileges accorded tliemedlh theGhma 
rncdla's ab~ l~ ty top lay  thelrdes~gated role as the Foucth Estate 1s scvcrcly 
cunailed bvthe~eislstence,n thelan ofsuch archil~coffsnsesascnm~nal . . 
libel and cnrninal defamation and, worsestlll, by the apparent fallurc ofthe 
Ghana Supreme Coufllo r ecogme the clear Incon,nlence bchbeen silch 
laws and new const~tut~onal o rde r~n  Ghana 

Takecnni~nal I~bel, for example Th~sofTcnce has ~tsantecedsnts 181 such 

~o,i,pleri,er,~o,,, no, antaponlit,r, roc*  I h r  cour,i o r  r o u r i c  con only p14y lh",, 
>xo!chdoq roc  >>hen i h c y ~ r r  clllcd upon !oodjud~calccaici Hasic\cr , i incc marl i i i u c i o f  
aubltc tnlcrci! n i a h n e  Ihc conduct a f o u b c  aff i rcr ido not ~ r l l l r  I to Ihc caunsor dono! 
e i c n  rnkcthe f o r n ~ o r l c g ~ l  con l r o i r r i c s  !hc bu l lo f lhc~vo~chdog  funcl80n m u r l n e c r i ~ ~ r ~ l i  
fall an ~ n i t l ! u l ~ o n i  other lhrn thc c aun i ,  such r i  ~ h c  ri?cd#a 

' 6 ~ n d c r  rhc 1992 Coni i rut lon. lhcrlghl ai lhc p ~ > b l c  2nd thc nlcdlr loconimcnl frccly m d  

c r t l r l l l i  an ma r l i r i  afpublc nlcrci!, vhl lc r l c ~ r l y  ~n?orcc\pani\c than rhc In i ! cd  common 
I ~ ~ r n n ~ ~ r n ~ y  a g o n i t  pr~or  r c i l > ~ m l i ,  l i  ofcouric not rrhrolliic H o i i c i c r  m y  h i  !h.il 
purponi la Illl?ll lhrlr8ghl mu l l  bc rcaionibl i  r e q u r ~ c  10p101~\1 namon~l s~cur i t j  public 

pub~lc n l o r ~ ~ t y  rlld far ,hc purpaieorprolrc~n: ,hc rrpulltlon rlohli ~~d rrccdolliiof 
olhcr pc r ian i "  hforeoicr under 4 n c l c 2 I ( ? ) . ~ n y  lhml l l~on  plrccd an any consllulronrlly 
gunrrnlccd rlghl nc lud ln~ th r  rlghl afthcpublicmd !hc mcdn la frccdoniofc%prcrron nwrl  
h~rmon8~c  ><!h ~ h c  i p~ r~ l ' o f !hoCon i r lu !on  - i h c h  ncludci !hc 8dr~Is o fpap i t l~ r  ro\cr-  
clgnly, ~ c c o u l r i b ~ l ~ l y  lo Ihc pcopie anrl dc~llocrlllc i r l u c i  Thus rllhough Ihc r ~ h !  ~ f t h c  
mcdai,  n0,obiolulc 3 far rcsd\n~af!hcConi l tu,,on in Ihc I.h, of l ls ipr1t , mrrnr lh l l  
,he nlcdlo r lnno, coniltl"l,onnlly bc illbjCCl l o  rr,n,ln4l a r c i 1  pcnol,y for c\p'clll"g u l l n r l -  

t c r ~ n ~ a p n o n s o r c r ~ t ~ r ~ i m i a b o ~ r p u b l c o f f i c ~ ~ l i  l n p o r l c u l ~ r . o i n ~ r i ~ a l p e n ~ l ~ c s a g ~ n i ! o  
mcrnbi.rof~hcmcd~a fordcirmol ionofo p u b c  arficcr, udge i  ncludcd, cannot bcj~8slRcd 
c i r n  ~ f thcp lo#nc~ f f \~erc  ra pro ie lha t~hcdc fc~ ld~n t  A r m i s  thm 11 i v i i pub l l i h lng3  i i l ichood 
Thc cx~stcncc a fa  c8 i I  rccourrc i r  i \c l i  3slhc r c c o g n ~ o n  by rhi. Conirlul8on (4'1 l A 2 ( O )  
rhstuni pcrion allcgcdli dcf3mcd by ony~nosi nicdluni has i rghc to o publshcd rqorrl,ln, %n 

rhc rrnw nlcdlum nlcans rha! c r !m i~n l  pcni l l l#ci  ~ r c  nal  rcrionsbly rcqurcd l o  prolccl lhr 
reputo,,ons o f  i n >  person 



med~eval notions as0royal ~nfalbb~l~tf 'andthe "dlvlnen&ts o k n o s , "  and 
made Itsivay ~ntotheconunonlai\ by wayofthem~anousEnyl~sh C o u ~ l o f  
the Star Chamber "' Such an offence. lhowerer. 1s lneconcllable wlth the 
poQose of a modem republican constltutlon snch as Ghana's, which rec- 
oanlzes "the people ofGhana" as Soverclan,"%nd thelr elected or ap- 
po~nted publ~cofficers, ~ ~ i c l u d l n ~ j ~ ~ d g e s ,  as mere senantsofthe people "' 

Indeed, laivs that crlrnlnally p ~ ~ n l s h  members o f the  publlc for makjng 

117 See I rwng Bront, T l ~ c  Bil l  oj'R8gl~r~ lo Ong>if  aild ail<aiz>rrg (1960. at pp SO 181 Thc 

Caun o f  ~ h c  Star Chamber was farm:lly citablshcd during the r c x n  of K n g  Hcnry V I I  
(l4E7) l i \ i i i  nnde upo i lh r  LordChrncellor r~iocommon-lo~i judgss a high prclalc m d  i n  
~ndc t in~rc  numbr.roithc klng i counr~ l lo r i  Thcaio ivcdpurpareofrhcStsr  Chrmbcriv3slo 
diipcnsc lu i t l cc  i i i i l l )  and iurcl) Thus, t dlspcnsed u t h  i l l  rhc procedurll iaieyuardi 
i on idc rcd  ncceiiol) to  pro\~de duc p rocc i i  a i  r i i '  n judlclrl prorccdtnSa Thc Slrr 
Chrmbcr s scnrcncer i icrcdrrranan and vrrrly dsproponionale to ~hr'alleged ailcniei  Thc 
oi icncc o i i e d r o u i  or c r lmn l l  br.1 uoi ~n\cn!cd b) thc Star Chrmbcr # n  'Thc Cr ie  de 
L,bclIs Frrno,~,,' i i h c h  \ \ as  trlcd n I406 From 8,s ~nir.pllon, !he truth ofrhc al lc~cdly 
oficndbng mrltrr was not admllcd n dcfencr oithc char~c  Thc offcncc q u r l l )  bccrme r n  

lnstrilnlcn~ lor h a u n d n g d a u n r r t l r i r n d  opponrnciof~he kngnnd h s m ~ n ~ s r e r i r n d  al l lc i  
ThcStsr Ch~mbcr,deicrbcd as Ihcnioit ~nqu lou i t r l bunr l  tn En%lsh h.!ar), $bas  hnrl ly 
abolshcd b i  Porlamcnl n 1441 Bur rhca i i cncco i i r#mna lhbel i u r i ~ \ c d  lhedcmiscolthc 
StrrCh:mbcr 

' ' S ~ o t h  rhc prermbe to Ihe I992 Con i l tu lon  3nd A87lrIc I ( I )  c iprci i ly rccognlzc (he 

peopleorGhana as rhoic n uhom~h?"iavere%nly ofrhc C h a n a ~ ~ n  iratc u l~ lmr re l i  rcsldei 

"'4, the r lniouri  nncccrnth ccnrury En~ ls ih  c ~ r l  h1stor8m. S r  Jdmcr F!ilmmci Stcphcn. 

rxp lcand  
Two i l e r i s  may be laken of  Ihe relallon belvcen r u l c r i  and thclr 

subjccti l f thc rulcr 8s rcprdcd a i t h c r u p c r ~ o r o f t h c r u b ~ e c l  as  be~ng 
b) (he nalurc o f  h i  poirson preiunlabli u s c  rnd rood rhc rlghcful 
rulcr m d  Ihc qudc ofrhc \iholc ~ a ~ u l i l > o n ,  1, mui l  necci iar ly follo\r 
,ha, 1, l iurongloccniurc h,mapenli,lhalcLcn i h c  r m,il3kcnor nor 
no ccniurc should b e i r i !  upon him l ikcl i  o rdc igncd  l o d i m n s h  h t i  
sutharry l i o n  chc other hand rhc ruicr I, resurded 2, ~ h c  3gcnl m d  
servant and rhc r u b ~ c i ~ a s  lhc w i c  m d  eood mrrlcr who iob l tecd  ro 
dclcratc h,, po \~c r  rorhc,o-mllcd rulcrbccruic being n multlrudc hc 
cannot u s e r  hmi r . l i  ! ~ i o b i o u i l h r r ! h ~ i i e n r m e n t  muil  bcreicr ied 
E \ c r )  mcmbcr afrhc p u b r  ~ h o  r c n r u r c i  thc ruler for rhc time bclng 
cvcrct ics  ~n h ~ s  oun person the righl i i h ~ c h  bclonri  to  rhc whole or 
uhlch hc form, a pan Hc r tindlng Pul l  w I h  hl. i c r i u n l  To those 
who holdthlsi lev andisrry,ra", ror l l  ,,coni"""cncciihciccon bcno 
."rh offenceri.edi,on 

2 Jnmci F Slephcn. A Hsilory of lhec r tm~na l  Lrsb  oiEnglrnih (1883) a< 199-300 



unflattenng comments about the conduct o f  p u b l ~ c  officers cannot be 
justlfied ~n any truly democratic systemlJ0 Thus,  ~ n H e c i o r  v A i i o r , i e y -  

Generirl o T A n i i e u u  6 Barbuilu.'" the House of Lords. slttlns as the , " , u 

I u d ~ c ~ a l  Comm~t teeof the  Pnvy Counc~l ,  held that a statutemaklng~t a 
cnmmal offence topubl~shord~stnbuteany falsestatement likely to under- 
mine p u b l ~ c  confidence In the government contravenes the nght to free 
expression and fieedomofthepress paranteed under the Constlhtlon of 
Anti-a axd Barbuda "' 

' " ~ ~ c e y  !he famous English u r s l .  recognized !hat "the lcga dcfinlion a i i e d ~ t ~ o u i  #be1 

m g h l  eai81y bc so uicd ri to check a jrcar deal a f r h r t  I S  ordlnar~ly iansldered allo~vable 
dscui i ion and uould l f i~gorou i l y  eniorced be l n i o n r l i r e n f  ulrh prevr#lng norms o fpa l~ t l -  
i a l  agstmon " D < C ~ V  ~~~imdt ic t~o~~io i i~est~~ i i ,vo / i l~eLa i l  o/iheCoiisrititriori at 150 Theonly 
rcz ian why, desple Dsciy i ariciirneni. i c d ~ l # o u i  lhbcl ti dccrncd 'conit tul~onal ' undcr 
Enellih lair I S .  oicouric that the Englsh haic no wrltrcn conrllui!on uhlch ivauld c lhc r  
j U " " " f "  , "d , *d " l l  rirhri or mpo ic  Ilmlir an Ihc pouer o r  Pvrllarncnl to pais 1ar i  4 
dwerenr reiull I S  cenatnly warmnted under a conrrcui!onrl iyrrcm. such a s  Chmr'i. n 
i ihich all l cg i ln ton  are  subcc! lo that ionslut ion. u h l i h  guarantees, i,,rrrizlia, the r ~ ~ h r i  o l  
both the publ8c and the mcda to lrecdornolrpccch and cxprc i ion  

" ~ c p n n ! n j  i i l t h  Nou Y a d  Znia C o  I Si,iiiia,i [I7641 376 L S 254, and Coir,so,, ,, 
Lorii,a,~o [I7641 379 U S 64, the U n ~ e d  Stares Suprcrnc Coun has also held that the Flrir 
Amcndrnenl to thc U 5 Cansr~lur~on,  ~vhlch guarantees the r~yhr  to lreedomolrpeech and of 
press preiurnpt~icly mmunze i the rncd iaaga~n i l i rmna l  m d  c t i l l  lhabl~lvfor publ#car#on 
olallcgcddchmrtory iralemenliaboutp~~bi~c/lgii~i Themcd~arnavbehc ldc~v~ l i v Iab l c fo r  
libel o iapub l~c  of iccr ,  only ~ l l h c  pla~nl8ffprovei by at  l e r i r r  prepondervnceoltheevldencc 
chat ( I )  the italementi publ~ihed by ~hedcfendanl r c r c  about rhc plalnrlff (11 )  thc statements 
*ere  iratemenis oi/oii (I  E milt~crsthat can beeitabllihed as true or false. and not rnc rcvm 
oo,r,,or,i ( 8 , )  the r,a,crncnrr ucrc dcfrrnr,on. lllli the i l r lemenl i  were false and 1,ri the 

pan. but also o f  prorlng the i r l s t v  o i lhc  dchmr tov  ilrremenri 



Yer, n o l w ~ l l ~ s t a n d ~ n g  G h w a ' s  shlA l o i v x c b  d e n i m l a c y  and cons t~ tuuona l~mm,  

t h e  mcdla a n d  t h e  o u b l ~ c "  ID Ghana r e m a l n  v u l n e r a b l e  t o  c r ~ i ~ l ~ n a l  
p e n a l t ~ e s .  " ~ n c l u d ~ n g  ~ r n p r l s o n m e n l ,  f o r  p u b l l s l ~ ~ ~ ~ g c e r t a i n  s t o n e s  o r  

1,; 
C r m n ~ l  i b c  prcrcivroni haic bccn pcnd~ne ~n m 4ccro covn imir  Frbruory. 1996, 

agoni l  rhc cd lo ro i thc  Gltvri~rtort Ci~roilrcleind Ihccdarorund p u b I ~ h c r i o ~ T 1 , i  Flee P r e u  
The dcicndanli arc chrrgcd s b ~ h  "publ>ihny a Rlsc n e v i  ~h ~ h c  ~ n r c n t  to n p r n p  !he 
repu!rt~onorthcStarr.' n r c l o n y u n d c r S c c ~ ~ o n 1 S ~ o r ~ h c C r ~ m n r 1 ~ o d r ( l ( i 6 0 i  l rco~nictcd 
each orthr.dcrcndrn~scould r v c c u n ~ a ~ i m u m s c n ~ c n c c o r l o  ,cars ,n prlion Tl,erire~izri 
2nd thc Ghoriuioi, Clho~,r i le rrpr~ntcd n rhclr Jnnurrj i I996 2nd February 1 1996 cd,. 
c o w  r c i p r c ~ ~ ~ l y  B SCOT+ publrih ~n B NcivYork-b~scd ~iccl l , ,Thc I ! / ~ ~ C O , ~  Obicrier, rhrl 
aGhanaan diplonlnr ( F r ~ n i  Bcnnch io f rhcCh~n iPc rmrncn r  Msimon l o t h c L h  n C e n e i ~  
h i d  bccn zrrcrtrd ~n S\ilr,crlmd for icllhng I I c I  drugs Thr story also !np lc r l cd  Prc,dcnr 
Rasbltn~s h i  i i r c  rnd thc rulnp prny ~n r drugi-to rrnm!rrde 

Journrlbiti ai ior l i tcd wlrh (he #ndcprndrnr p rc i i i r c  not thc only k c j  t r rge~ i  or 
c r m n i  l b c l  .ind dcbmrt lon Istvi hlorr omnous  1s rhc thrcu~ ,hat these l r i i i  p o x  lo 

e i e r j d ~ j  r o n r c r i r t o n  or argument sicxcmplificd b j  the hlr, l 9 9 i  r r r r i r  m d  orragnmcn~ 
bcf0rc.l" iccr., Clrcu!Trlbunll o r r  roregn nstonri rcildcn, n Chrnnon charge,ordcrrnlnq 
the Prci~dcnt o i C h ~ n r  A r  ~ l l c r c d  b j  thc proicrutton. ~hederendm~ a i u p r r i i ~ ! ~ g e n g n r c r  
on aroni l ruct lon projrcl i i i r l d  lo hsvcdl iml i iedui iorkcr ircqucit  ior protect#iecloth>ng 
wlrh Ihr r c m r r k  t o ' g o  ~ n d  lcll your I h c i  baitrrd and crazy Prestdenr to supp i  j ou  Src 
E ~ p s t r ~ l c  n Coun For D c t ~ r n n s  Preildrnt "Gi,u,?u,rri, il,izei(M,,\ 2 1 ,  l 9 9 i )  avaable n 
\ i w r  s h ~ n ~  com/ repub l~ r r ! i r n r~~~nddd  h!mPt>mri Thc o n e i t  ondproieru!#on o f rmr !nbcro i  
thr publ1r ior crinllnri d c r r m ~ r o n  'on  rhcie rac,i 11u,rra,ci th" \ i d r  breadth rnd icopc or 
Ghana , i r m n s l  Ihbc onddcbmr~on  l n w , m d  hgh l~h t thcdznrc r  ahlchtheielnr iposcro 
s o c r  dscouric ~nc ludn~ i rpuzb l , ,  acrdrmlc frrrdom See H J A U hlcnar-Boniu, 'The 
Frecdon? lo IrnparL Idc.i, and rhc Crivnlnrl Lstr n Chan~,  ~n Amo, A Anj lmadj (cd ), 
li,,elleci,,al heedor,, 8 3 ,  Cl,<li,<, (1 994) 

' 
" ~ h r  olyccron hcre. t muit bc cn lph i i~cd ,  I S  prmar8ly a ~ t h  the cr8ii,ri,air;uiioli o f  l bc l  
m d  dchmzn!~on The cr#nl#naI h a  13 nor ~ h r  \ i ~ y  l o  dei l  r i t h  dcrrmat#on or i b c  Thr 
crlnl~nol lrsr # i~cncr r l I ,  rcicr ird for rondurt(not nlcrc",prcch )oral? nLenlonrl or recl lei i  
na l u r c t hu~c ru i r i o r t h r ca rnc i  harmtoanothcrpcrion i i c  I m b  orpropcnysnd~hrt ~ b o i c  
i l l  h r i . ~ b i o l u ~ r l y n o r r r ' r r m n ~ i o c r l  i a u c  Murdcr rrpc,robbcri drunk-drl ing undlhcii 
r r c  thr i i n d i  o io i i cn r r ionc  h r i  n !nmd L b c  m d  dcirnlsron do nor belong n thr same 
c~ tcgor j  Ycl n Chzns I b c l  or deirmrron orthcporcr iul  could earn a~ourna l i r  - lndced 
m j  iilerjrber ol iheptrblrc- i I 0  year prson i e n ~ c n r c  irhsle J pcnon r o n i c ~ c d  orrrpc i r o ~ l d  
ipcnd no !norerho" 2 o r i  y r r r i  ,nJjll rnd mo,rdr"nl.driicrincicrhrierolorryrbuteien 
gcrt ,ngirrci~cd Thsi 3 c l c ~ r l ,  r pc r i c r i ~ono r rhec r t~m~na l  lhsv m d  p s ~ n t i r i o ~ d d  plc<urcoi 
Ihccounrri's ri1ucs ~ " d  pr,ort,ci 

IL  8s conccdcd thir b c  m ~ j  r su ic i c r~ou i  hrr lnto r pcrion'ircpuarlon But c i c n  
,n tho% l n i l ~ n r c i  r r l m l n ~ i  proicculon and punlshmcnr oi lhc oiicnder can do little to undo 
or rcpar thc rrpuraronzl lnjvry lhrr may hrve bccn cruicd Erpccivlly ahere ,he Ihbc ti 
dtrrcrcdsr h g h  pub l~co f f i cc r io r  o therpo l i r~c~ l l j  #ntluent>rl p rv~ lcpc r ion , , r rm~na l  pros 
ecu,on o i lhe  ofrcnder no, only p i \ c i  n d r r  rircu1r,,on m d  currency lo Ihc story, bu, also 
g,ei thc !n~prei i#on lh r l  ~ h c  p u b '  hgurc conccrnrd i s  mcrclj uisng strong-arm ~ ~ ~ t ~ ~ ,  LO 

3 ~ ~ p r ~ ~ ~ ~ h e t r u t h  l i l h r  concern ! i w t h  undo~ngor reiror~nprrpurzronnl n ~ u r )  much lnorc 
r a n  br i r h c i e d  b j  n~r l l n~ thco f rendcr  rcrracr t h e i ~ l i c i f o r i i n d p u b l ~ c j  rendcranapoloyy, 
than b, draselnp h ~ m  throueh rherouns ~ o r c o i c r  ~idctenence 5 the ob~cct,ie, 
r b l l t i  o f~o !npen i r !o r j  ~ n d  p u n l ~ v c  rh11  dmmrpei rendcri m y  recourse lo the c r l ! n n ~ l  I n i  
unnecciiary Of rour i c  b c c i u i c c ~ l d z m a p o r l i o  h n c  the p~tcnt lal  to lead tos i l i c rn io r  
ih lp  by ~ h c m c d r .  the, shouldnot bcriirrdcdea,#l, ~ n c r i e i i n i o l v ~ n p ~ ~ b l i  hrurci u n o i  
I i c i t ~ b l ~ i h r d  l h ~ ~  rhc offcndcr published ~ h c  false .low Lnosilng ,r to be irlsc Mere 
~ ~ u r n ~ l ~ i l ~ c  nrglgcncc and o n ~ \ i i o n i  rcgirdtnpthc pub lc i r~on  oinclr i ivony !nrtteriofpub 
Ilcconccrn gcnerr ly need not bcpunrhrd cthcr c r~mnz l l y  o r c i i l y  
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commentsabout thepubllc figurcs, "' ~ncIr~dingjudgcs,or forpubl~sh~ng 
ccnaln mattersofpubl~c Interest, ~nclud~n%certa~n matters~ela!~ng tot eh 
adm~n~stratlonofjast~ce T>epnm;lryi+eapon\vhlcll tliecourtscont~nuc to 
use to frustrate t1,cpubl~c'snght tojodiclal xcount:~b~llT) I S  thecommon 
law offc~iceofkcnm~nal contempt ofcourt""" 

" N ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ I ~  ~ ~ ~ ~ ~ ~ ~ d ~ i ~ ~ d ~ d  b y i o n c m c m b c r r o r ~ ~ l c p o ~ l i i r ~ c ~ ~ c i n  tiln3ili 
~n ohher A i r l c m  r o u n ~ r ~ c r )  r i  coni,rrrnr s ~ h  ~rr~can i r l u c r  b c ~ a u i c  o r  thc rcsprr t  m d  
dclcrcncc c i l c n d c d  l a  c d r r i  m d  pcrion, n r u t h o r t i  in r r a d l l l o n i l  k f r t i ~ n  ioc icry 1 h l i  I S  

molhrr i l ~ ~ n d o i i h r  c i c u i c o i  4 r r c a n  c x c e p f o n ~ l i n i ' i i h ~ i h  p o i t i l l l a l i f r c d ~ n d  4 i r c ~ n ,  
~ r c  ' d r i c r c n l  2nd thcreforr, mu,, b c c i ~ l u a r e l l  b i r  " d f r r r c n l  p r c i u m i b l y  lo><cr  .wndard 
o i c i ~ l h , d l > o n  A f r ~ r a  r ro l lng r l ~ l r i  a r c r l l  laoqu?ck lo $n\oLc t h s c r c u r c  $ $  lhrnr icr  ~ I I C ~ Y Y Y  
charycd ~ " t h  h a g r r n l a b u i c s r n d d c n ~ l i o i l h c d e m a c r a t l c l n d  hum,," r ~ h l i o r r h c l r c l r i c n i  
ocsldci the ciient,r~~i rrri,l ii,ump~loni ,I rrncrli thli icir.icrrlng cicuic niircprcicnls 
thr tlucnilurcorhrrcmor3r I C ~ S ~  o r ~ h 3 n a a n c u ~ l u r c ,  p~ r l , i u~a r~y  .,h rcgirdtoirlrclim 
of authors!^ l i g u r c i  I n  the firis y l r r c  I! muit b c c m p h a i l i e d  rhr t  t i h l c  r h s c n i  a u t h o r t y  ~n 
k n c d  rprirriri tpln~ch i e i l c d  s i ~ h p r c > t  r e i r c c ! r n d ~ d u l r t ~ o n  !he c i e  ofrc,pecl a h c h a n  
~ n c u m b c n r r h l e i a r e l d c r  l s r b l c  l o c o m m ~ n d  f rom h>srcoplc s roa io r  s i l n c i , d c p e n d n g o n  rhc 
bchai tour  d n d d c c d r o f t h c  p d n c u l a r  n r u m b c n !  In other i iord i ,c ldcr iand r h c r i ~ n  h f r c a n  
ioctel> c a n ,  lhe l r  r c i r c c t  and \\auld loic > I  l f l h c l r  b e h l i l o u r  d d  not rncaiurc u p l o  i o c c l a l  
n o r m i a n d  , land~rd,o i rondurt  I n  f r r l c h c i i i h o d c ~ n c a n  ! h e r  arficcs b i  ! l > c r  m i d c c d  or 
ncglc i t  o i f h e ~ r  du l~cs  may bc rcmo\cd iron? amcc b y  (hi. pcoplc ' i lorcai r r ,  !l i!wnbent 
r h e r s  ~ r c  i ~ ~ b ~ c c r  l o  c r ~ t ~ c s m ,  r c r r l m ~ n d  2nd o lhcr  rormi orccnsurc i r t h c y  ~ r c  sccn lo be 
'bus" O O ' ~ C ~ C C ~ ~ ~ ~  thc people i !rush Oftcn fhc Ihrn i t r l~ons p a r e d  on such ccnsurc a r l l i  
13Lc the i o r m  o r  18mc r l a c c  and rnanncr r c i t r c l ~ o n i (  c . rc i ! rcroni  r i  to ~ h c  foruni  and 
IhC f o r m  In >>h,"h illLh rcns,,rc "ivy b" n i rdc)  *I m i  r3,c persons r i h o  mile o r r c n d n p  
rtrtcn?cnfi r b o u t  .# c h e f  >+!bout p r o o i ~ r c ,  undcr ~ h c  t rudmondl  r u l c i  r i p t c ~ l l i  mddc lo 
rc l racr  the i l a r c m c n t i r n d  r c n d e r d u c p u h l ~ c i p o o g ~ c i ~ o  ~ h c c h ~ c r j n d e l d c r i z r  n c i l  ur p i \ =  
f inr  or m ~ l c  other rc i rc>r l ion l a l l ~ c r ~ ~ r ! c i r d r h ! c r i n d  r h c e o d i  I n  r h a r l  t l i t h c o f f c n c e o r  
c r l m n a ~  llld S C ~ I ~ O U I  I ~ C I  C I I ~ I C i n l i  O ~ , I  chi, l i  3 ~ ~ n  t o  L ~ ~ I ~ ~ ~ ~ c  I" rdct, ~ C S C  

~ n l d c m o c r l t l c  las+ienlcred h i r c a  s r r l m n r l  In>\ during ~ h c  c o o n n  e r r  \>hen ~ h c c o o n d l  
llithoritei r c ~ l c d  on ,hcSe iamc I.N~ l a  l ight arinlllonillir rdllil,on bi Iniprlsonlnp o u t r p o -  
i c n  ! n a l o n r l i t  Icadcr i  and o u r n a l s ~ s  SCC W E  F \Yard. hl! ,~/ i , ro (Chznd U n t s  Press 
I991) ,  31 '!8-99 182 I S ?  (rccaunllng rhc d c b ~ l c  2nd o p p o i t l o n  gcncrltcd 8n !hc then G o d  
C o ~ i t  b i t h e c o l o n n l g o i c m m e n r  s n l r o d u c l ~ o n  n 9 3 l o r ! h c S e d ~ r o n  B I I .  ~ ~ n d c r l h c p r c l c x l  
o f  fishing ofr"co",munii, prop~gndd) 

' " I  he crlmc orcontcmpt orroun a rrcatlon O ~ I ~ C  llii T ~ U S  ,he nalua ,,"d 
scope o i l h e  orrcnre r r c  no,c lp l i r , t l ,  dr f incd n thc C r m l n r l  Code o r C l l m n  Ralhcr, lh"> 
m u i t  bc d l iccrncd i r a m  i i r o u s c o u n d c c , s o n i  O r d n n r l y  ! h # i  abicncc o r r o d ~ f i w l o n  \ \auld 
b r  cnought to i n i z l d z t c  the rrsnic or contcnlpt o r c o u n  u n d r r  current t h a n a m  JI~, s n i c  
r n c l e  I 9 ( I  1 ) o f l h c  1 9 8 2 C o n i l l u t o n  r c q ~ ~ r c s I h r l r l l  r r m n r l  offenses b c c \ p r e i i l \  delincd 
n a \%rlrrcn i ratu lc    he common crlmc o r r a n t c m p t  o r c o u n  8s h o \ i c i c r  i r r c d  f r o m  i t jch 
ronsl~lut lonr l  ! ~ i a l ~ d # c y b ~ ~ l a ~ s ~  l ? o f 4 r ! # ~ l ~  I 9  ~1'18ch pro i ldcs lhac CIJI~SC I  I  o i [ h r l # c I c  
191 shall no, p r e i e l r  S u p c r o r  i o u n  r r o t n r ~ 8 n t s h n ~ o  p c r i o n  for i o n t c m p l  o i ~ l s c l i n o l r i ~ t h  
i l v n d n c t h a r  ,hcnr,oromlrioncanit,,,ll,ni.,hcconlclllpt , i n o t d c f i n c d  n r i i r t t c n  r > i  ~ " d  
rhe p c n i l l v  I S  not so p r e i r r b c d  I n  c t T e c ! . i n ~ c l c  1 ,  C.IUSC I ?  O P C ~ ~ I C S  a I d n  c i c c p t i o n  to 
~ h c  rcqurcmcnt  ~n c l r u r c  i I o f t h c  i ~ m c  a n c l c  that c r m n ~ l  a r r c n i c i  bc c o d l i c d  nut I li 
ln lponrnc to notc r h ~ t  i n , c l e  19i1?1docr  not ~nim,ln,c rllc common I n i  c r ~ m c  oicoi,tcmpt 
o r c o u r t  r p n n s f  oilier c o n i l r u l a ! > z l c  c h ~ l i c n g c s  Indeed, l h r r c  I S  strong aurhor l l i  for !he 
contenran (hat ~ h c  c r ~ n i c  o f c a n c e n ~ p ~  o f c o u n .  \ i l len a r p i ~ e d   gatn nit n lernber i  orchc press 
r h o  p u b l ~ i h i r ~ t ~ c ~ l  r a m n ? e n t i  about a m c  o r 1  l u d g c ~ n  r r n i f f ~ r l h ~ t  t i  not ~t lh j . , d to  nohlld 
i ~ o l ~ t e o r c o n ~ r ~ ~ c n e r n n n l c s I l l l ) ~ o ! l ' r ~ ~ h ~ t o ~ r e c d o n ~ o f i r ~ c ~ I ~ ~ ~ ~ d d d r r c ~  nr I l ld lng 
' i r c c d o m o i l h c  p r r r i  and orhcrrncd,a') 21!1 i ' r l g h t  to ~ n r o ~ m m o n  I and 16214) 
O o u r n 3 l i l c  ~ n d  c d > l o r n l  m l o n o n l y l  



Ln ~ t s  present form, Ghana's law of cnnilnal contempt poses a senous 
hindrance to the freedom and ablhtyofthepress tocnt~c~zeorcornment on 
judlclal conduct and declslons Thls 1s lllushated by theMensrih Borisu 
Case, a case declded by the Ghana Supreme Court ~n February 1995 In 
the case, the Court (by a 4-3 majonty), convicted the Ed~tor and a 
Columnist for TheFree Pressnewspaper on chargesofcnm~nal contempt 
ofcouit(specificdly,thelandcalled"scandal~z~ng thecourt") for publlshmg 
a column ~n whlch he cntlclred in rather scathlnq terms a ludqeof the . . 
Supreme Court(later appo~nted ChefJustlce) for enoneously attnbutlng, 
In oneoflilsoDmons. aoolltlcallv-embanassmestatementto former Pnme . 2 

M~nister Busla The Supreme Court sentenced the Edltorofthe paper to a 
day's lmpnsonment and a fine, wh~le the author ofthe allegedly contuma- 
cious column was sentenced to amonth's lmpnsonment wlth hard labom 
The Court also ordered the two to render a pubhc apology to the judge in 

In another case (the 'Amn,unkoAnnii,t Case'), the ActlngEd~torofthe 
Ghanalan Chronicle was sentenced to 30 davs' imonsonment. and the 

2 .  

paper's publishers iined c l  mllllon (at the tlme, about USS700), for 
contempt ofcourt Thenewspaper's cnme was that ~t had reported and 
cntlclred the cowtroom behailornofajudge In a h &  profile murder tnal 
~ n i o l b ~ n g a  local celebnt).. theproceedlngsofwluch thejudgeliad,w~thout 
m h g  any speclal facmal fuidlngs or assi_migreasons, ordered the medla 
not to report 

Theuse ofcnrn~nal contempt In ~nstancessuch as these 1s bound to cause 
self-censorship byjoumallsts and thereby ch~ll medlacoierage and publlc 
comment about the jud~c~al  branch, rnaklng ~t even more d~fficult to hold 
judgespubllcly accountable forthelr actlons Indeed, cases like theMensiih 
Bonsu and the Ammunko-An~iiin cases are troubllnn ~n other imoortant 
respects First, there isanlnherent conflict ofinterest iniolbed In pemttmg 
thejudlclaryto u s e c n m a l  contempt asasheld aga~nstpubliccntlclsmof 
judges, because ~t n>akesjudges,uilges it! ( h e r  own cause Second, 
allowlng courts to exerclse the power to punlsh persons who publlcly 
expose or cntlcirejudlcial malfeasance ormlstakes would tend to make 



judgesgenerallymorelncllned lo u p l ~ o l d s ~ m ~ l a r ~ ~ s e s o f c n ~ n i n a l  llbel and 
such olher laws by lheexecurlve to punish those who report orcomnieni 
negat~velyon theconductofthegovernment " Thtrd, 1hcMensahBonsu 
and Anlmuako-Annan cases createand pecperuare the myth ofjudlcial 
mfall~blllh, Judgesnlayhave the final word as ro what the laiv IS, but finaltry 

, u 
Supremc Coun  the poivcr to rcvlew and. ~fnecessary.  overmle irs oi+n 
d c c ~ s ~ o n  1s apialn acknowledgcmenr thatjudgcs do, sonler~me, go ilrong 
Indccd, public trust In the honesly and lnregnry o f the  judlclaryirould 
suffer, ralher than Improve. ~ f j o u m a l ~ s l s a r e p u n ~ s l ~ c d  by thc courts for 
malung allegar~onsconcem~ngjud~c~al conducr. without m oppomlnlty to 
assert tnlth as adcfence and w~thout any proofby the prosecut~on ofthe 
fals~tyofsuch ailcgat~ons A s t h c L  S SuprcmeCoi~rt, speak~ngth~ough  
Jus t~cc  Hugo Black. nghtly observcd In rhc 1941 case o f  Briilger v 
Crili/onim, 'concern for rhe dlgn~ry and repurallon o f thc  courtsdo not 
justlf)'rhepun~shmenr ascnm~nalcontemptofcnt~c~smofthcj~~dgeor ~ t s  
decmon [A]" enforced silence solely 117 lhc name ofprcsz rv~ng  the 
d ~ g i ~ t y o f r h e  bench, ~ou ldprobab ly  engcnderrcsentmenl. susplclon. and 
contcmpt much tnorc than it ~ o u l d  enhance respect " " 

1!, lndccd !he facr lhsr praiccut~oni for c r m n ~ l  canlcmp~ orcourt  mcmudmg for' i c o n d i l t -  

n p  ~ h c  court. arc broughc bv and at  chc d i c r c t a n  of (he 4 t~a rne i -Gcnc r i l  illoiri fhc 
poiernmcnt ra urc such pro5ccu~oni p a l l ~ c a l l i  2nd r!r.t!cstcalli a i r  i r r y  a r ' i i n > l # n j  ~ h c  
r * i a u r o l c e n u l n ~ u d g c i a r a f l h e ~ u i i c l r r ~  Ingcnerrl 

" O ~ ~ I I ~ I J  U S  261 271 ~ n i n  rddrci idcicrcrcd ~n IS98 ~ u i o c c  ~ r c i r c r  t h c n a ~ u i ~ ~ c c  

a l rhc  u s suprcmc Loun also rcmrrkcd tho! IT m a  n l~s~ohe  co suppose th.31 thc suprcnlc 
Caun i c l h e r  honarcd arhclpcd b i  b c n p i p a k c n a f ~ i b e i o n d c i ~ ~ c i n i  O n t h c c a n l r ~ r i  ~ h c  
l ~ f c r n d c h a r v c r c r i a f f r ~ u i l c c r  should bcrhcob!ccliafconifmr tuncchlulncis by i l l  2nd I S  

~udsementi  i ub~ec i  ra rhc hceir c r~ l l csm Thc rme ti pas! n ~ h c  hlslor i  o i ~ h c  irarlrl ~ r h c n  
m i  I ~ n g m r n  arbodyof!ncnc3n bc i c lan  ~pcdc i t a l 3nddcco rd l cd i r . l h  J h i l a  True mdny 
c r ~ r ~ c ~ s m i m n y  bc Itkc ihicrauthon.dcro~d ofgood t t t t c ,  but ~CIIII 111 s o ~ ~ s o f c i i ~ ~ c ~ s n ~ ~ ! h ~ n  
n o c r ~ ~ c , r m ~ ~ . ~ I I  Lincoln D i y  lS9S,Addrcsial!uilcc iireircr.Caicrnmcn! by  In~unri ,on 
(qualcd n Bndgi i  , Colr/orr,,a 314 U S a1 2'10 faacnace 3) 



Acritlcal appraisal ofthecurrentjurisprudenceon the a p p l ~ c a b ~ l ~ t y  and 
scope of the offence ofcrlcnlnal contempt xould show that theMe,isuii 
Bonsu and Atriniuako-A,u,iln cases belong to a bygoneera In the past, 
thecommon Ian, sanctioned the appllcatlon ofcnrmnal contempt t o a u j ~ d e  
range ofs~tuat~ons,  lncludlngtopurush h m h  cnoclsmofajudge's behav~our 
orofajudlclal declslon Hoibever, the modem view, i\hlch IS oajrung wlde 
acceptance ~n other common lawlunsdlct~ons, 1s that cnmlnal contempt of 
court ~sjustlfied onlyujhere~t 1s used topunlsh lnterferencew~th the actual 
conduct o fcowtorocecdlnesor~~~th theadm~n~s~t~onof~us t~ce~naoend~ne  . u 

case When uskd outs~de;hesecontehts t o p u n ~ s h  orproh~blt  m e d ~ a r e -  
porlitii:ofjud~c~al proceed~ngsorpubl~cand nzeriiu comment ofajudlclal 
declslon or order, cnmlnal contempt ofcourt then becomes nothlng more 
than an instrument used bv ~udzes to shleld themselves and each other hocn 

Thus,  ~n R v K o p y ~ , " ~  \\here the offend~ng,comrnents "were not 
calculated to ~nterferew~th theconduct of a soeclfic caseoresentlv before , 2 

the court, or a part~cularcase pend~np before the courts,"but \\ere, rather. 
dlrected at the outcome ofthe case and at judge's d e c ~ s ~ o n ,  the Ontarlo 
Court ofAppeal (Canada)quashed the defendant'sconvlct~on forcncn~nal 
contempt ("scandal~zlng thecourt") TheCourt InKop)ioheld, instead. 
that the use ofcnm~nal cozernpt to pun~sh publ~cornied~a comment about 
a case or judlclal p rocecd~ng  after a d e c ~ s ~ o n  has been rendered 
c o n s t ~ h ~ t d  an unreasonableand unjllstlfied ~nhngement ofthe provlslon ~n 

the Canadlan B ~ l l  ofRlohts ouaranteelne the freedom ofehoress~on In 
contrast, \\here a ne\vspaperpubl~shed an an~c leeapress~ng  a prejud~c~al 
opinioi, (as opposed to merely reporri,ig) on a matter szrbjiiriice, the 
Supreme Court o f  Newfoundland, Canada, held In R v Robl,iso,i- 
Blackmore Printi,iu& Publisi i i , ,~ (b Lid. 'O that charzes of crlrn~nal 
contempt ofcourt brought agalnst the neujspaperdld not, In that clrcum- 
stance, v~olale the right to freedom ofevpress~on under Canada's bill of 
rights 

" 9 [ ~ 9 ~ 7 ] 3 9 C C C  3d I (On!) SIBOI~OTI~CK,,J~I h. i~f to/ l i [191I]  12C L R 2SO(H Cf  

Auirmlir) (holdinp that ilrfcmcnri mnde concem$ng ajudgc o f f h e  Htgh Coundo not conit#- 
fu le  a conternpl a f l h e  High Court unlci i  rhcy arc in lculr lcd lo obstruct or n l c r l c r c  i r l l h  rhc 
course ol,usrlcs, or thc duc rdm,nsrrrr#on o f ~ u i l c e )  



'herationale for I~m~t~ngcnmlnal contempt ofcoun to d ~ s ~ u p t ~ o n s  ofcoult 
procecd~ngsand expressions ofopir>iorr regard~ngmatters at IssueIn an 
onsolng trlal I S  not far fetched If, beyond factually reporting coun 
proceed~ngs, the rnedla were free also to e d ~ t o n a l ~ i c  and express oiliciil 
opi,iio,i abour the g i l t  or ~nnocenceofpersons ~nvolved in a pend~ngcase, 
there I S  a clear danger that the judge orjury that case, and the result 
thereof, m ~ p h t  be unduly lnflilenced by such contemporaneous media 
colnrnents Such aslhlatlon rn~&tjeopard~ie thenghtsofthepanies~n the 
case. and espec~ully the defendanr's Therefore, with regard to cases sub 
jiiilice cnrn~nal contempt may bejustdied as a necessiuyprecaur!on against 
rnedla i,iier/e~e,ace In rhs fatr and ~rnpartial conduct o fonqo~nq  ~ u d ~ c ~ a l  - - 

proceed~nps But merely ieporri,~g,*nhootpre-judging. anongoing case 
does not arnounr to mterferencsofthelilnd that i \ ,ould~ustlfv~nvacat~onof , ,  
the subjiidice nile " I  Funhennore. theconcern regard~ngposs~ble preju- 
d ~ c ~ a l e f f e c t  on theoutcomeofacascoronther~ghtsofnpany does not 
anse when the case 18 over and judgement has been rendered At that 
polnt. thepubl~c ~sentirled to subject thecase, thejudge, and thejudlclal 
declslon roscn~t~nyandcnricism, ~fneed  be 

In l ~ n e w ~ t h  tile trend ~norherca~nrnon la~vjlunsd~ct~ons.Ghana'scumcnt 
law on cr~nl>r,al conternpt o f c a u n  should be refanned so as  to allou 
iournal~sts to sublect ludlc~al conduct and dec~slons to oubllc scrutinv and , ,  
cornnienr n~rhournsh~ngpenal sanctions Rcfonii I S  needed ontwo fronts 
Flrst, In the uitcresrofclar~ry and pred~ctabll~ry, the offenceofcnmlnal 
contempt must be tnlade d stat~ctory, lnstead o f  a coinimon la\\,, cnme In 
th~su.av.onecn~i dererni~ne theelementsand scooeoftheoffences~niolv , ,  
by r c a i n a  the releiant statute In thecninlnal ~ o d e o f ~ h a n a ,  insteadof 
runlrnaglng through numerousand often ant~quated lud~cial precedents 

~~ - 

Second as alrcady argued. theoffenceofcnrn~nal contempt ofcourt must 
be llnllted to altcrnpts to d~srurb the smooth conduct ofcoun procecdlngs 

"4s ~ r ~ s i l c a r l i  , l lu i l ra tcd b i  ~ h c  n c c i i d n r  m c d ~  ond p u b i c  apnlonrini. ~ h d l  iurroundcd 

m c w d c l y  iirtchcd c r # n ~ t n ~ l  rr8al o f 0  l S#mpian(tn l'eopir , Sii,ip~oi. Dockci N o  B*09ill 
I 1suocr CI LOS , \nqclciCaunt, i  Cr l lO  L S I  sni ollawi ~ h c  n x d i  to not  u s ,  rcmn but to 



or to ~nfluence linproperly the a d m ~ r u s ~ a t ~ o n o f j u s t ~ c e  In apendlng case 
T h ~ s  means d ~ a t  the strandofcmn~nal contempt euphemlstlcallyknown as 
"scandal~z~ng thecourl,"wh~ch allows acourl to p u s h  even afler-the-fact 
comment orcrltlclsm regard~ng ajudge's conduct or declslon, must be 
statutonly aboi~shed In Ghana " 

In fact, thejunspmdentlal forlnddt~ons ofthepart~cularoffence have been 
Insecure from the very beglnn~ng In McLeoml i SI Aubjn,"' a case 
dez~dedm 1899, LordMoms, wh~leobsnvlnghat theoffsnceofscanddr~ng- 
the-court had almost become obsolete In Engl~sh, lnevertheless ~nd~ca ted  
that is appllcatlon mlJ11 be proper ~n "colouredcomumt~es,"unplyng that 
theoffence, thou& not ill forthe enllbtened English, could bereserved for 
the natives ~n distant cololl~es r\lthou& the offencemade Itsway backlnto 
Englishjunsprudence a year later In thecaseofR v Gray, I" ~t has long 
slnce fallen Into d~suse,  w ~ t h  no successful appl~cat~on oftheoffence on 
record slnce the 1930s. Thecurrent atl~tude ofthe Engl~sh courts toward 
scandal~zlng-the-court IS best summed up In the follo~v~ngwords ofLord 
Atk~n ,  horn lh~sopln~on In the 1936caseofA,nbnrilv Aliorney-General 

for Trl~lilod & Tobitgo ' li "[Wlhether the authonty and p o s ~ t ~ o n  of an 
md~vldualjudgeor tl~edueadm~luswt~onofjust~ce~sconcemed, nowrong 
~scommitled bv anvrnemberoftheoubl~c who exerclsestheordmawneht , , . 
ofcn t ic lz~ng~ngood  fa~th,  In pnvateorpubl~c, thepubl~c actdonem the 
seat oflustice '' 

" On a p o l z r  ~ n r c r p r ~ r r t l o n  o f t h c  pro\lsionr o f l h c  Conrrlutc rclaf~ng to fhc rnedlr rhe 

of fencc o f  scrndalz~n~ rhc coufl. along butch c r n ~ ! n r l  lhbcl, 8s arguably unconirilul#onrl, 31 

. - 
cc#nlnly nor \ b l ~ h o u t  rustrned cfloni by ~ h c  n l c d ~ x a n d  orherdcmocracy rc!iviti to  m o b l ~ z c  
p u b l c  opln~o,,  a ~ o l n i t  there h ~ u i  Thc pub i c  muir bc made to rccognze !hat rhcv share 
d c n t ~ c ~ l  ~ ~ ~ c ~ e s ~ s  i v r h  the medlr ~n cheic n~rrrcrr For trample rhc crm~nrl m d  rcd>foui 
l8bcl Invsrs well rrcr~mnol conlcrnplextcnd lopcr ionrouri idcrhcmed~r,and rlsorpplvro 
author! of ' lcl lerr  to thc cdlor ' 



In any case, Ghana, unljkeEngland, now has a writreit constihtlon \+hlch 
expressly protects the nght ofthe publlc and the medla to hold publlc 
officers andpubl~clnst~tut~ons accountable Therefore. regardless ofwhat 
the posltlononscandal~nng-the-cow is In England today, the Ghanalan 
publlc and medla are, by vlnue of the provlslons of Ghana's oi\n 
Constltutlon. entltled to %eater legal protection Indeed, 11 1s lnstructlve 
that theUmted States, whoseConstltut~onaljunsprudence Informs many 
provlslons of Ghana's present const~tut~on,"'does not recogn~se the 
offenceofscandal~zlne the court To the contract. the S u ~ r e m e  Court of 
that countv has repeatedly held thatcnm~nal contempt cannot beused to 
protect the"reputat~on"or"d~~llltyl'nfajudgeor thecourts agalnst publlc 
and medla comment." 

Funhelmore. as alreadv discussed. the courts of Canada have found 
scandallz~ng-the-counto be an unreasonable ~nhngement on the right to 
freeexpresslon. Inshon, themodem trend In common lawjunsdlctlons IS 

to leave the pubhc and the med~a free not only to report on ongolng 
proceedmgs, but also to cotritrienron the declslons and conduct ofjudges 
once the proceedings are over 

Inthe l~&tof~sjunspmdent~albend,onlybllnd fidellrytoan archalccom- 
mon law Inventton or a refusal to adapt to the chang~ng times can expla~n 
the cont~nuedappl~cat~on m Ghanaoftheoffence ofscandal~z~ngthecourt 
(as well as ofcnmlnal l~bel laws) But rradlt~on IS arather weak thread on 

"* n c  1992Consltut~onofChana(I~kcfhc 1979Conit#ruruon befoieil) bonou i f i om U 5 
canrr~ul,onrl  jurspiudcnce (he fo l lo i l ng  kcy pr>nc#plci m d  d c a s  a iepubl>cvn i j i l e m  o f  
goicrnmenl (as opposed to r ionir~lut,onal monacichy), separallon of posers an c i c c u r r e  
preitdency, rhe poucr o i~ud lc la l  r e i l c i  for rhecourli.agarcrnmcnf o f l m r c d  poacri ,md 
sboie all, a"b8l of i tghlr  ' ( 8  e conrr~lulonal proi#s>oni piolccf~ngccnaln cnumcratcd i#shci  
01 !he peaplc m d  orhcr pi l i r re enftrncr a g r n i l  cniioachmcnr by eoicmmcnr) 

" 's~c e g i i r ~ ~ i g c i r  ~ o I ~ / ~ ~ , , z ~ . [ I ~ ~ I I ; I ~ u s  252 ~ e n r r c i o a p i  ~ i a r i i i n . [ 1 9 ~ 6 ]  32632% 

U S  l J I , C n , ~ g i  iianzej, [I9471 331 U 5 367 Wood, Crorg,", [ I9621 370 L S 375 For 
3 compmhcni~ic r c r l e ~  a n d d ~ i c u i i ~ o n  o f U  S Suprcmecoun picccdcnfi n lhlsand orher 
area ofrpcech ice  Thomas I Emerson, TiieSnic,,, o/Freidort o j c ~ p r e i i i o ~ r  919701 Kcn 
neth S Dci lo r l o i s  Medm orrdr6;Stipiini~ coarr W e  Lepurl o j i i r r  Il'nireri her, (4th cd 
1990) 



w h ~ c h  to hang a rule of lax,'%spec~ally where a vtolatlon of that law 
c a r n t s x ~ t h  11 d nskolcnln~nal pun~shment. ~nc lud~og  mlpnsonment In 
addit~on. under a svstem o f ~ l ~ d ~ c ~ a l  select~on such as Ghana's In which 
judges are not dlrectly accountable to the people through elect~ons,  
allow~npjudges the power to punish cnm~naliy ~ n d ~ k ~ d u a l s  andp~~bl~shers  
fo rcas t ,nga~l~dgeor  th t lud~c lay  In bad I ~ @ ~ t s n ~ a c k s o f j u i l r c i u l ~ r a ~ i , i y  
"It 1s theessenceofdemocracv that thecltlzeris aieent~tledto know what 
all theirpubl~c servants,~udges~ncluded,aedo~ng,a~nd how i\.ell theyare 
d o ~ n g  11 " I 4 "  In shon, the d t c ~ s ~ o n  olthe Ghana Supreme Court ~n the 
.C%.~rsciii-Botisu case 1s a step 111 the \r,otig d~rec t~on .  and must be  re^ 

T h ~ s  isnot to susgestthdt themed~arnusr be lefr todoas ~tpleases On the 
cantram the Ghanalan rnedla under theFourth Rcaubl~c hake adutv to 
exerc~se  t h e ~ r  freedom to promote and defend p ~ ~ b l l c  and democratic 
values. The bundle ofnahts gmred to therned~a bytl~eConst~tut~on. andm 
panlcular by Article 162(2), 1s des~gned to glve the medla the freedom to 
contnbute to the bu~ ld i r~gand~mpraven~en t  o f p ~ ~ h l ~ c  lnstlnltionsand the 
consol~dat~on ofconst~tutional democracy It I S  not ~ritended to s e n e a s a  
l~cense for the rned~a to p~~bl~sh iz i lho , ,~ i t~e~ ,~  attacks unrelated to matters 
of l eg~t~mate  publ~cconcem, to adi.ocate~llegal conduct, or to fabncate 
tales about other people 

Stlil, opponentsofa freeand~ndependent n~ed~amus t  tnot h ~ d e b e h ~ n d  the 
bell ofso-called"respons~blejoi~maI~sm" to undcrm~neutnd *eaken the 

. " i ! r rd~on  d n d  ~ h c  l n i ~ ,  rhc rd~nour Jus l ice  Ollicr iicndel H a l m c i  had rhls ray ' I t  8s 

rciolcing to h o w  no bctter reason l o rn  ru lc  a f i a i v  than ! h a  I svai rtddaun # n  ~ h c  time or 
Hcnru IY I t  ~sst~ll nwrr rciolrlni: ,ithcpraundiupon\vh~ch I ivailslddown ha\c ian8stlcd 
l a n g i n c c ,  2nd thc rulcirmply pcrisv from bllnd ~ m t t a r a n a i t h c  p in  ' Oli,cr W Holn?ri 
"Thc P a t h  of l t l i .  L.hb 10 l i o , i o rdLe i i  Ke,trr  4li 1 1 U I I S U 7 )  

'4 ' lcro#nc I-rdnL < 0 8 # , 8 >  ton nto l  h l j , i #  c u ~ t d R ~ o i c ~  , , , A ! > ~ t ~ ! t c a n  JJ!A,,c< [I9491 (P,<ncccon 

p ~ p c r b ~ i L  rd 19ill a1 3.3 J'romc Frilnk w 3 s a  ~udcaf!hi. U n r c d  S t ac i  Court afAppea1 
.:formic! prorci ior o l l r i r  11Yalc h ~ ~ v i i ~ l ~ r d n g l i ~ u r c  n ~ h c  Lcsil Rcrltim mavemcG 



med~a'sconst~h~t~ondl-afimednj~tto holdpi~bl~cofilccrsaccoi~nt,~blc Tor 
tllcd~scliaree o f theoub l~c  trust The uscof thecnm~nnl  laii and. fortliat - .  
mattcr, ofthescarceprosecuronal iesourcesofthcStatefor the purported 
ieasonofpiomot~ng"respons~ble~oumaI~sn~"notonlysmdckso~patemnl~s~~~ 
butalsocannotbe~ust~fied I n  tem~sofrl~erelativesoc~alcostsand be~ieiits 
~ n v o l ~ e d  Ensunnga"ic~pons~blcpiess"hardl~q~~al~ficsasa~roperpol~ce 
functlon o f the  State as tojustlfy the Iniocatlon o f the  crlmlnnl la!, ' "  

Moreoier, publlc officers. ~ncludlngjudyes, \vho belieie tlhc~r pr~b.lte 
reputations to lhaie beenwronged by zineiis med~i im retaln thc r!$l,t to 
s e e k c ~ v ~ l ,  redless The n ~ h t  toarclolnder. granted undciAn~cle 162(5iof 

to a&rlcied p ~ ~ b l ~ c  ofticers to rcbr~t or iefi~tc f.~lse n e w  rcpons TIW 

aiallabll~ty ofthesc outlets forredrcss should rendcr Lmilccessnryani ilsc 

" I  h" l ( i l2Coni t , l , l l "n ,  ri.ro;n,.ng the nccd to Lccps.,tch a \ " ,  Ihc ~ n c d l d  l l l l r h d a !  h l i  
prosldcd. l n  l r l l c l c \  166 17' f o r ~ h c c ~ l i h l ~ s h m c n t  o f r l l  n d i l l ~ n d c n t  h r t i o n a l  h led#. tCam- 
m,son lu cniure rmango,her  ,h l "~S l h l ,  , o u r n ~ l l > , r  i i  r p t o ! h e  h g h c i t  prore5i,an.,1 ~ " d  
c l h c ~ l  i t d n d ~ r d i  m t t k  r o n d u c l a r l h c l r  no rh  Thus the h l c d ~ ~ C o m m ~ s i ~ o o  no! the yo\crrr 
mcn! ~ h c  b o d r  cholcn b i  t h c C n n , ~ t ~ ! o n  to lee2 sn.ttch mer l l lc  mcdla R e ~ r e ! ! ~ b l v  ~ h c  
.'oicrnnlent docs no! a p p e ~ r  c o n n ~ i t t c d  to i l lo$ in; thc M c d ~ C o l l m > 5 i i o n  to l unc ton  n J c  
pcndcnl l i  il .>I 211 In clc.sr h r c ~ c h  o f l h c  C o n i t l u t o n  P.~rl#.lmcnl h d i  not rc  c o n i l l o t a l  ltlc 
h l c d s  C o r n m i i o n  dflcr !hc i ~ d t u r a r >  lcrols o f t h c  first C o m m l s r ~ o n  c io l rcd T h c  nbicncc 
o f n  ' l lo ldaicr  p r a s i # o n  in  thc i l . l t~#lc  c i l . > h I i h n ~  I ~ L  t c n l  o f l l l e  Cornn~asion CICI:CS .I!? 

i i o i d i h l c ~ n d . t r ~ u ~ b l !  u n c a n s i t ~ # t o n i l d ~ c o n l n u ~ !  in  I h c C o m i l l ~ s i o n  i siork E ~ c r l f t ,  
i f a l ~ ~ l o r v  tcrm clapic, J ~ u ~ r i ' n r  Co8nnl,,son c.lnnu! ~ o n l l l u t o n ~ l l y  bc put out o f  b u i l n c i i  
""!,I i n c n  0°C ha5 hero rooi l l l l l tcd or "",I the tcmm o f l t l c  currcn,  O l l C  5 rcnc.sci1 I" l h l i  
s ia) ,noncaf thc budcichilgrds,h lppontlnl.ncnlhcriro,hr comni i i ,o ,  c.,n prL\ ,n l Ihc 
con,m,,i,on iron, b r  ng l u l l >  cansl i l i tcd b i  1 1 , I " i  lo c \ c n r r  I ,  .lppalnt,",L poilir n n 
time!) f r i h o n  Pnr l r ! i lcn!  i and ~ h c  Prc5idcnt. d l ~ l o r )  l l c l ~ c i  n ,c,.irrl lo t h r  rc  colliiI~t- 
lion o~ the mla c~~~~~~~~ Irc.l nrSlrnr O I J , O ~  " r lhc ionilltuion rnd U ~ I C S ~  rime- 

d l i l c l y  i c f  corrcc lcd r % > , ,  i l f r l l l , , d r n l u i  ma, bc nicrii.li) to brln; .," cnl l  to , h i  I>n,ol1g 
breach o f  i o n \ t t l , ! o n d l  d",, 

/>,,?,,,59 



ofthe cnrmnal law to protect what 1s essent~allvpnvolereoutatlon "' The 
cnmlnal law 1s reserved for the public rendenngofaccount by those who 
have comrmnedpubl~c wones It 1s thereforeuerversltvofa uosslund for . - 
the cnrn~nal  law to be used in a manner ;hat frustrates, rather than 
promotes, the searchforhlth and f o r a c c o u n t a b ~ l ~ ~ ~ n p u b l ~ c  llfe 

I*' 11 i r c l n p  that when the calan8rl poiemmcnl o f  rhr Cold Coas1 t ir i l  lnlroduced the 
Scdtlon B I I  n t o  the colon) in 1934, f jui f ! t icd the la-, lizirra1,a. on the grounds that the 
colon8~l adm#n#srrat~on government had "no depanmenl of~niomation, no publcrelsttoni 
oiRccr, [and] no local rado ' lo counteract the'  hai l~le" and "commun~il"  propr~anda that 
was comns from publ~c ipecchei and newiprpcr rnlclei  s e e  IVE F ward, hly ~ f r l c a  
(Ghana Unl r i  Prci i .  1991) at98 imp~cdl),  thc r i a ~ l r b ~ l ~ l y  of i tate~owncd masicommun#- 
cattons nlcdla would hsarc rcndcrcd r Scdlton law unnccei iary 



Throughout hlstorywhen cltlzens-thelrhves, llbertles or p r o p e r t  have 
comeunder attack from an arbitran; and oppressive state, they have often 
sought refuge," the courts Becausecourts are seen as thecltlren's first 
line ofdefence agalnst an overbearing state, an lndependentjudlcmry 1s 
cons~dered lndlspensable ~n any po l~ t~ca l  community cornmltted to 
democracy andconst~tunonal~sm Thus, anlongthe many dcmocnt~c goods 
bbhlch the 1992 Constitution promises Ghana~ans 1s an Independent 
jud~c~ary  to keep watchover the bundle ofnghts aiid l~ber t~es  guaranteed 
to Ghs~aansu~dertheConst~tutton Thesecunryofthosenghtsand l~bertles 
would be lmoenled unless Ghanajans are themselves readv to defend the 
independence ofthejudlclaryaga~nst threats from the State. 

Ofequal importance, however, 1s theneed for the publlc to keep watch 
overthe ivatchdog ltself B a n g  merely human, judges are falllble and 
susceptible to the same influences that shape human perspectives and 
distort humamjudgement In addltlon. certaun unst~hlt~onal charactenstlcs of 
the judlclary, such as ~ t s  dependence on the Execut~ve for the actual 
enforcement o f ~ t s  orders, as well as thepredomlnant ~nfluence o f p o s ~ t ~ v ~ s t  
conceptions of law on judlclal th~nklng tend to make judges unduly 
deferentlal to government Thus 11 should not be taken for granted that the 
judlcla~ywll remaa independent smply because aConstjtutlon makes them 
legoll~ so Rather, the publlc, togetherbblth other watchdog lnstltutlons 
such as themedlaamd theBar.~nust majntalnv~ellanceover theconduct 
and acttvlnesofthe courts, and~nakejudgespublicly answerable for then 
actlons as publjc officers Medlq academ~c and professional analyses and 
cntlclsmsofjudlclal conductanddec~s~onsarepart~cularly useful avenues 
for promoting judlclal accountablllty, glven the fact that under our 
const~tut~onal systemjudges can ne~therbevoted out ofoffice nor be held 
legally liable forthe11 ofic~al actions 

The 1992 Constlut~onplaces hemendous power and falth ~n the hands of 
thejudlclary, and especially ofthe Supreme Court As Ghana's translt~on 
to democracy forges ahead democracy actlvlsts and the publjc \\jll 
contlnue to call on thecourts todefine thecontours anddlrectlon of the  
const~tut~onaljoumey on which the country has embarked Whethcr t h ~ s  



prornlsiogatlempf at constlhitional democracy will flounsh or flounder will 
depend, among other th~ngs, on how and to whose benefit thecoruts choose 
to exerclsethe~r Irnmensepoi+er and respons~b~l~ty.  TheConstl tut~on 1s 
nnequl.ocal that lt 1s the people's ~nterest - In deniocracy. In freedom, In 

accoontabil~ry, and lnjust~cr-  thu ln ios tbe the~ l~~deand  the ult~rnategonl 
oftheludiclary It 1s for thecourts to l ~ v e  up to that challenge, and for the 
Ghana~an pub l~c  to nizke certain that they do 
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